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Everybody in the United States, whether he is a lawyer 
or a layman, realizes the part which the national law 
plays, not so much in obliging us to do this, or forbidding 
us to do that and punishing us if we do not, as in securing 
the peaceful and orderly conduct of our relations with 
each other, and in marking out the respective spheres of 
the different States individually, and of the Union as a 
whole. That’s easy. What is more difficult to under- 
stand is the part which law can play and ought to play 
internationally. But this organization is called the 
United Nations League of Lawyers, and the very exist- 
ence of such a body at once gives rise to the question— 
what is the place of law in international affairs? 

The function of law in the international field is really 
the same as in the national one: to regulate specific mat- 
ters in a specific way by conventions and by treaties. And 
over and above that, to secure peace and order in the 
general relations between the Nations of the world. In the 
last year or so, because of the catastrophic war from which 
we have just emerged, there has been a considerable re- 
vival of interest in the future course of international law. 


* This article constitutes the text of an address delivered by the Right Hon- 
orable Sir Hartley Shawcross, Attorney-General of England, to the Annual Con- 
ference of the United Nations League of Lawyers in the National Archives 
Auditorium, Washington, D. C., Friday, November 22nd, 1946. 
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American and British lawyers, and—let it be remembered 
—Russian and French lawyers also, working in close 
association, have been engaged together at Nuremburg 
in a work which I hope will prove one of the milestones 
in the development of law and order in the international 
field. That was the purpose of the trial. I certainly 
should not have taken much interest in the business if its 
object had been simply to punish a score or so of wicked 
men. The object of Nuremburg was much more far- 
reaching. They tell me that there is a certain amount of 
criticism of the legal basis of the Nuremburg trial. 
People with nothing better to do write letters to the news- 
papers about it. They say it was ex post facto law. I 
dare say the first man to be punished for murder said very 
much the same thing. But this isn’t the occasion to justify 
the Nuremburg procedings. The criticism about them 
is very sterile, anyway. Ex post facto at the time or not, 
what is quite certain is that the Nuremburg Trial, to 
which twenty-three nations adhered, has laid down for 
the future, finally and conclusively, three vital principles 
of law. Firstly, that to start a war of aggression is an 
international crime; secondly, that the individuals who 
lead their countries into such a war are personally respon- 
sible, and thirdly, and consequently, that individuals have 
international duties which transcend the national duty of 
obedience imposed by particular States where obedience 
would constitute a crime against the Law of Nations. We 
have got to build up, upon those principles, the rule of 
law in international affairs just as we have it in the affairs 
of our own country. Can we be more successful in that 
than we have been in the past? 

Now I know that there are some people, reasonable peo- 
ple, some of them lawyers and some of them laymen, who 
treat international law and the new United Nations 
Organization with cynicism, indifference and even con- 
tempt. They say that whatever the academic, theoretical 
status of international law may be—sometimes they deny 
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it has any—it doesn’t work, and that the war demonstrated 
that it had failed as a method of ensuring order between 
the nations. 

But, you know, it wasn’t international law that failed, 
any more than a law against murder fails because occa- 
sionally a murderer succeeds in evading justice. It does 
happen sometimes that particular laws are not fully en- 
forced by the police or supported by the courts. But peo- 
ple don’t on that account deny the very existence of law. 
Nor can one say that, because in these recent bitter, terri- 
ble years, the system of law and order in the world broke 
down and has not yet been fully restored, no such thing as 
international law exists. No doubt it does not yet even 
pretend to cover the whole field. But its failure has been 
that those who, if they had chosen, could have used it and 
could have developed it for what must in the future be 
its supreme purpose, which is just the same as in national 
law, that of marking out the limits within which a State 
may exercise its sovereign rights without trespassing on 
the rights of other States, so that all States, free and inde- 
pendent, may live together in the same world community 
—failed so to use it. 

Why did they fail? I think the failure was a two-fold 
one, and it had very understandable historical founda- 
tions, very much the same foundations as resulted in the 
inclusion of the so-called “veto” provisions in the Charter 
of the United Nations Organization. If we appreciate 
that, we shall better understand all the controversy that is 
going on now about the veto. In the first place, the dif- 
ferent States of the world would not in general consent to 
allow international law to be applied at all to really fun- 
damental matters affecting themselves. They felt they 
couldn’t risk it—they could not afford to let the law de- 
cide. They were content to allow smaller matters to be 
regulated by treaties and conventions and the other meth- 
ods which give rise to rules of international law. But 
they reserved their own freedom of action in regard to 
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more important matters. And so, before the 1914-1918 
War, it was the usual thing to find in international treaties 
an exclusion clause which, quite openly, excepted what 
were called the “vital interests” of the parties from being 
submitted to judicial arbitration. And the State concerned 
decided for itself which of its interests it chose to regard 
as vital. The same idea was to some extent continued in 
what was called the optional clause in connection with the 
Permanent Court of International Justice, which was set 
up after the last war, and which resulted in certain mat- 
ters not being referable to the court if the parties objected. 
It is a very healthy sign of the developing belief in the 
importance of international law that we should be having 
all this discussion now about the veto in the Charter of 
the United Nations. But the veto provisions are really 
the result of exactly the same attitude towards a State’s 
vital interests as passed without comment in the old days. 
The truth is that up to now, States haven’t been prepared 
to allow the rule of law to have the final say in the deter- 
mination of matters of high importance. And they would 
not allow it, not so much because of any notions about 
national prestige or national sovereignty, as because they 
were afraid that some interest of theirs which they deemed 
it vital to preserve might suffer. They could not afford 
to risk that. How can we get over that in the future? I 
think the ultimate answer is pretty obvious, but its realiza- 
tion will be slow and difficult. 

If the legitimate interests and needs of every State could 
be secured or protected by peaceful means—as, for in- 
stance, by a World Parliament—in the way that they can 
be in the case of individuals, there would be no more need 
for States to protect themselves from the rules of interna- 
tional law than there is for individuals to exclude them- 
selves from the scope of national ones. A law against 
theft is acceptable to us because, ethical considerations 
apart, our general legal, political and economic system 
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enables us to obtain without theft those things which we 
need. But the truth is, of course, that that has not hither- 
to been the position in world affairs. Take an example. 
Populations have increased—there has been no legitimate 
way of finding outlets for them, and so territory has been 
grabbed in expansionist wars. Or another. Natural re- 
sources—oil, perhaps—have been inadequate. There has 
been no peaceful way of adding to them, and so raw mate- 
rials have been stolen in aggressive wars. You will always 
have differences between nations, conflicts of interest, com- 
peting claims, just as in the case of individuals. Can they 
in the future be settled by the same kind of process as is 
applied to individuals? Can they be submitted to the 
arbitrament of law, or must we still go on resorting to 
war? That depends not merely on the law, but on the 
establishment of an ordered and secure community of na- 
tions. And that is where the jurist and the statesman, the 
lawyer and the layman must join hands. For law follows 
order: it does not precede it. In a world society where 
States are organized for war; where the game of power 
politics is being played; where the ultimate argument by 
which States promote their claims and secure their needs 
is the threat of war; where no State enjoys security against 
that threat, each State has to be constantly concerned with 
its own strength and its own defence. It cannot afford to 
risk anything being given away or taken away by the 
operation of international laws, because the result would 
be to weaken its powers of defence, its economic strength, 
its territorial protection, and since its security depends on 
these things, it cannot risk their diminution. But once you 
establish a system of collective security; once you really 
do have a system which makes war, if not impossible, at 
least very dangerous to the aggressors; once you have ma- 
chinery which can secure in an equitable way the legiti- 
mate needs of particular States, it may be for access to 
raw materials here, it may be for access to territory for 
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expanding population there—a great many State interests 
will no longer be vital in the old sense, and in result States 
will be able with the less risk to themselves to press their 
economic or territorial needs before an international or- 
ganization, and to submit to the arbitrament of interna- 
tional law. We have got to reproduce in the international 
field the conditions which secure common consent to be 
governed in the national one. That means that we have 
got to recognize the interdependence of all States, and to 
have means of satisfying the legitimate needs of each with- 
out the need to steal or fight. That is why individuals 
consent to laws. It is the same for nations. 

That brings me to the second reason, which really fol- 
lows from the first, why international law and interna- 
tional organization failed in their ultimate object of secur- 
ing world peace. The law failed because the States of 
the world made no serious effort to enforce it. The na- 
tions in 1928, in the Pact of Paris, outlawed and forbade 
war. That is exactly what M. Molotov seems to have 
proposed in regard to the atomic bomb. It is manifestly 
not enough. 

Having outlawed war, the nations failed to provide for 
the enforcement of what they had done. As a piece of 
machinery, the League of Nations was admirable. But 
the member States failed to work it. They thought it 
was enough to have paper laws; the policemen of the 
world allowed themselves to be blackmailed and bullied 
into inactivity by the law breakers. You can have laws 
and international conventions which are scraps of paper. 
But you cannot have effective laws unless you are pre- 
pared to enforce their operation. The policemen must 
not again fail the law. 

And so the question of extending and developing inter- 
national law is as much a matter for the politician as for 
the lawyer. There has been talk lately about codifying 
the law. This is an admirable project. Lawyers of all 
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countries ought to join together, as we are doing in this 
organization, to codify and clarify the existing rules. 
With the increasing intercourse between the nations, the 
growing complexity and interdependence of world 
affairs, many fresh matters will have to be brought within 
the scope of international regulation. Aviation is obvi- 
ously one of them. The drug traffic is another with which 
we have been dealing; and in the field of private interna- 
tional law, the laws relating to marriage and nationality 
require co-ordination. There is also talk of an interna- 
tional penal code. Not in any sense to confirm or to ratify 
the Nuremburg decisions: the principles laid down there 
are the law already, and are clear enough. But to regu- 
late the procedure by which they shall be enforced, and, 
I hope, in due time to extend and develop the idea that 
certain things are crimes against the laws of mankind. 
When at Nuremburg we condemned aggression, we con- 
demned it not only in the Nazis, but wherever in the future 
it should appear: when we charged the Nazis for their 
crimes against humanity, we set our face equally against 
such crimes elsewhere; when we deplored the way in 
which the Nazi State deprived men of their fundamental 
political, religious or human liberties, we equally deplore 
such things wherever they arise. The law of nations must 
not interfere in matters which are the domestic concern 
of each State. But the fundamental dignity of man is 
something which transcends all States, and which the law 
of mankind must protect. In these and many other mat- 
ters of civil or criminal concern, we must gradually ex- 
tend, by the method of international conventions, the gen- 
eral scope of international law. 

But vital to this whole process is the firm establishment 
of an international organization to maintain order and to 
enforce the law. We must allow nothing to discourage 
our efforts—and there have been things which might—to 
build up the United Nations Organization. I do not say 
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it is ideal. No doubt as time goes on it will improve. 
National organization was not built up from the family 
to the clan and the clan to the tribe and the tribe to the 
State in a day. So here, I do not myself think that the 
so-called veto will be fatal to the development of the 
organization. We have two rights of veto in the British 
Constitution: one in the hands of the King and the other 
in the hands of the House of Lords. They still exist, but 
gradually a convention has grown up that they shold not 
be exercised save in the most extreme circumstances. I 
hope that, without the need for any formal action, a sim- 
ilar convention will gradually be built up in regard to the 
Security Council veto. 

Soviet Russia is a country which is still very young in 
its experience of democracy. Unless she is bent on aggres- 
sion, I think that she will gradually find that her interests 
are better served by a policy of give and take than by an 
irresponsible exercise of the veto, that antagonizes other 
nations. If the rest of us go steadfastly on, undismayed by 
these present alarms and clamours; concerning ourselves, 
as your distinguished Senator Austin said, “with what is 
right, not who is right,” I think that there is a prospect 
that the Slav Powers will see that it pays them to make 
some real contribution to the principle of unanimity of 
which they talk so glibly. But I am not concerned with 
the politics of the matter now. I am talking about the 
machinery. If the Slav Powers were animated by a desire 
to co-operate in a reasonable spirit of give and take, the 
veto would not prevent them. And if they are not yet so 
animated, the absence of the veto could not compel them. 
We have got to face realities. The United Nations is not 
yet a World Parliament; it cannot yet hope to settle all 
questions by the simple device of a majority vote. I have 
said before that we shall do the whole cause of interna- 
tional co-operation a disservice if we try and make the 
United Nations Organization run before it can walk. It 
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must remain in some matters a forum where problems 
can be discussed and publicly ventilated, so that in a spirit 
of give and take a unanimous and probably a compromise 
solution can be found for them. There are, of course, 
great tasks which can be accomplished now if there is 
goodwill. Soviet Russia has talked about disarmament 
and outlawing the atom bomb. Is it only talk? We shall 
see, and from that we can judge what her intentions are. 
My country is ready and anxious to go as far as any in the 
limitation of armaments, provided that there is a proper 
system of international inspection and control to make cer- 
tain that other nations are disarming at the same time. I 
hope we shall get something done in regard to the matter. 
For I believe that if, during the next few years, all the 
Great Powers can be induced to see that the only way of 
avoiding the frightful scourge of war—and it is the only 
way—is to base our foreign policy on the United Nations 
Organization, rather than on blocs and power politics, to 
look for juridical solutions rather than political ones, we 
can build the United Nations Organization into a power- 
ful machine capable of securing world order and of main- 
taining security. And once you have the U. N. O. police- 
men available, no one will doubt the existence of or hesi- 
tate to develop the rules of law which they have to enforce. 

The problem, then, is to secure the ordered application 
of a system of law which is largely there already. We 
must not let ourselves get cynical about this. We must not 
talk resignedly as if we were drifting towards another 
war. How can we be resigned to that? What country 
can be certain that it would survive another war? Mine 
cannot. Can yours? Can Russia? Unless all hope is to 
perish from the earth, we must secure the rule of law in 
international affairs. I still believe we can. We can be- 
cause we must. Discarding those narrow ideas of state 
sovereignty and national prestige, which have served us 
so ill in the past, we must, individually and collectively, 
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determine to build up this United Nations Organization 
into a real law-enforcing body. We must work towards 
the time 


When the war drums throb no longer ; 
When the battle flags are furled 

In the Parliament of Man, 
The Federation of the World. 


That is the duty which lawyers, politicians, ordinary 
citizens of your country and of mine owe, not only to your 
country and to mine, but to all mankind. 





“PORTAL-TO-PORTAL” AND OTHER 
RETROACTIVE LIABILITIES 


RAYMOND S. SMETHURST ann REUBEN S. HASLAM * 


The controversy engendered by the recent wave of 
“portal-to-portal” lawsuits was concerned largely with 
possible economic consequences—the threat to the public 
treasury of large recoveries dating back over the war pe- 
riod, and the danger of inflicting bankruptcy on many 
employers. Because of this natural emphasis, it is doubt- 
ful whether the public grasped some of the important 
legal aspects of the problem, or was aware that the sudden 
flood of “portal-to-portal” lawsuits was merely another 
symptom of more basic problems. 

From a legal standpoint, “portal-to-portal” claims arose 
(1) because the Supreme Court made new law when it 
decided the Mt. Clemens case in June 1946;* (2) because 
it has been assumed that the Court’s construction of the 
statute related back to the date the Fair Labor Standards 
Act became effective in 1938;* and (3) because workers, 
under that same law, were given a right of action for any 
additional overtime wages which the decision indicated 
was due them, over long periods of past employment as 
well as for the future, under its new definition of “hours 
worked.” 

While this combination of factors was dramatized by 
the Mt. Clemens decision, it is by no means confined to 
that one episode, nor to the one federal statute involved 
in that decision. There are some nineteen federal stat- 
utes ° regulating various aspects of industrial or commer- 


* Raymond S. Smethurst, Counsel National Association of Manufacturers; 
Reuben S. Haslam, Associate Counsel National Association of Manufacturers. 
“19  — v. Mt. Clemens Pottery Company, 328 U. S. 680, 66 Sup. Ct. 1187 

252 Star. 1060 (1938), 29 U. S. C. Secs. 201-219 (1940). 

3 The following are illustrative of federal statutes granting private rights to 
recover damages for violations: (1) Anti- a laws (15 U. S. C. Sec. 15), 
(2) Packers and Stockyards Act (7 U. S. 210), (3) Banking Laws (12 

U. S. C. Secs. 86, 1202 and 93), (4) Federal Tends Commission Act (15 U.S. C. 
Sec. 72), (5) Securities and Exchange Act of 1934 (15 U. S. C. Secs. 78 ff and 
78 r), (6) Public Utiiity Holding Company Act of 1935 (15 U. S. C. Sec. 78 p.), 
(7) Act governing collection of consular fees (22 U. S. C. Sec. 92). 

{ 131 ] 





132 THE GEORGE WASHINGTON LAW REVIEW 


cial activities which give to private citizens some right 
of recovery against violators, as an additional method of 
enforcing the public policy reflected in such statutes. 
Many of these contain no limitation on the period within 
which private actions must be commenced.‘ 

In enacting the Administrative Procedure Act of 1946,° 
Congress attempted to guard against the retrospective ap- 
plication of administrative rules or regulations, by requir- 
ing notice and publication of a rule or regulation before 
it became effective. The protection thus afforded is far 
from complete. 

First, many administrative agencies “fill in the details” 
by proceedings initiated on the case to case method, 
rather than by issuance of general rules or regulations. 
One case alone may fix a policy which has general appli- 
cation for the future. To the extent it creates or “clari- 
fies” statutory liabilities, obligations, or rights, it may be- 
come the basis for private actions on a large scale for 
recovery of penalties or damages for past acts considered 
lawful when committed. 

Second, persons given private rights to enforce public 
laws may also be instrumental in making new law, by the 
successful prosecution of their private actions. When this 
is done, the decision of the courts likewise may fix new 
statutory rights or obligations retrospectively, thus invit- 
ing actions for recovery of penalties or damages by others 
given “new” rights against those made subject to new 
statutory obligations. 

Either situation may produce the results described by 
Mr. Justice Rutledge, dissenting in an earlier decision in 


4 State statutes of limitations are extremely variable. For example, those gov- 
erning the collection of wages vary from one year, such as in Alabama, Colorado 
and Florida, to 6 years in New York and New Jersey. Statutes or written con- 
tracts vary from three years as in Delaware to 20 years as in Indiana. The 
state limitation on actions “not otherwise provided for” varies from 1 year in 
Virginia to 10 years in several states including Kentucky, New York, Oregon 
and South Dakota. 


5 Pub. L. No. 404, 79th Congress, 2nd Sess., Act of June 11, 1946. 
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which the Supreme Court invalidated regulations pro- 
mulgated under the Fair Labor Standards Act.° He said: 
The innovation would be serious if confined to this case or this 
Act. It is beyond prediction what the consequences may be, of 
uncertainty, or hardship, of injustice in deprivation of rights, in 
windfalls of rights to others, in laying on new and wholly un- 
expected liabilities and in relieving from anticipated ones, if retro- 
active administrative refashioning becomes the general practice.’ 
Recent claims for retroactive “portal” pay certainly 
support the apprehension expressed above. Other devel- 
opments under the Fair Labor Standards Act, and other 
federal statutes, accentuate the problem even more. Some 
of these developments, with consideration of possible cor- 
rectives, are discussed below. 


Legal Basis of “Portal-to-Portal” Claims 


Present “portal-to-portal” suits are based on the pre- 
mise that employees have not been paid to the full extent 
required by the Fair Labor Standards Act of 1938 for all 
hours worked each workweek. 

The Act establishes in section 7(a) a workweek of 40 
hours and provides that time and one-half an employee’s 
“regular rate” must be paid for “employment in excess 
of” the hours specified. 

When the Act was passed, and for several years there- 
after, the terms “work” or “hours worked” were inter- 
preted to mean actual service rendered by an employee 
for his employer and for which service he was paid in 
conformity with custom or agreement.” 


CourRT DECISIONS 


This understanding of the meaning of “work” or “em- 
ployment” was followed generally by employers and em- 


6C. F. R., Title 29, Part 536 (Supp. 1940). 

7 Addison v. Holly Hill Fruit Products, Inc., 322 U. S. 607, 640-641, 64 Sup. 
Ct. 1215, 88 L. ed. 1488 (1944). 

8 Mr. Justice Roberts in his dissenting opinion in this case, after stating the 
legislative history of the Act indicated that Congress intended to attach the ac- 
cepted meaning to the term “work” said: 


In accepted usage a man’s work means that which he does for his em- 
ployer as the consideration of the wage he receives. 
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ployees until March 27, 1944, when the U. S. Supreme 
Court concluded in Tennessee Coal, Iron and Railroad 
Co. v. Muscoda Local 123,’ that iron ore miness were at 
work “while engaged in underground travel.” 

On May 7, 1945, the Supreme Court decided Jewell 
Ridge Coal Corp. v. Local 6107, UMW A,” and created 
retroactively employee “windfall” rights and wholly un- 
foreseen employer liabilities in the bituminous coal min- 
ing industry when it concluded that coal miners were “at 
work” when traveling in the bituminous coal mine shafts. 

In each of the mining cases, the court stressed the point 
that miners were required to travel underground, and 
away from the beneficial rays of the sun and fresh air. 
Thus, it differentiated between above ground travel, and 
that in the mine shafts. Nevertheless, on June 10, 1946, 
it applied the same indicia of work it had adopted in the 
mine cases to find that workers employed in a well lighted, 
well ventilated, above-ground industrial plant were “at 
work” when walking from the time clocks to their work- 
ing places and when performing certain pre-productive 
activities. Anderson v. Mt. Clemens Pottery Company.” 
In this case, the court disregarded the very factors which 
were used to justify its decisions in the mining cases, and 
concluded that although the “walking time” and other 
pre-productive activities were performed under con- 
ditions differing materially from mine shaft travel, those 
activities were nevertheless “employment” or “work” 
within the meaning of the statute.”” 


® 321 U. S. 590, 64 Sup. Ct. 698, 88 L. ed. 949 (1944). 

10 325 U. S. 161, 65 Sup. Ct. 1063, 89 L. ed. 1534 (1945). In this case the 
court chose to disregard existing customs and practices prevailing in the in- 
dustry. In addition, it determined that a collective bargaining contract which 
defined worktime and excluded therefrom travel time must fall in the face of 
the public policy expressed in the statute. Mr. Justice Jackson, speaking for 
four dissenting members of the court said: 

We cannot shut our eyes to the consequences of this decision which is to 
impair for all organized labor the credit of collective bargaining, the only 
means left by which there could be a reliable settlement of marginal ques- 
tions concerning hours of work or compensation. (Page 195.) 

11 Supra note 1. 

12In each of the mining cases the court stressed the point that employees 
were required to travel underground, away from the beneficial rays of the sun 
and fresh air. Thus, it differentiated between travel in the mine shafts and 
travel above ground. 



















RETROACTIVE LIABILITIES 


No NOTICE TO INDUSTRY 


It has been asserted that manufacturing industry was 
put on notice of travel time liability by the Supreme 
Court’s decision in the Tennessee Coal and Jewell Ridge 
cases. Even a casual reading of those decisions, however, 
makes clear that the court was passing only on the ques- 
tion of underground travel in mines. It was not even inti- 
mated that the court was stating a rule of general applica- 
bility. 

In Tennessee Coal, Iron and R. Co. v. Muscoda, supra, 
the Supreme Court said: 

We are confronted here with the problem of determining in 


part what constitutes work or employment in underground iron 
ore mines within the meaning of the Fair Labor Standards Act.?* 


Again it is said in the same case: 


Specifically we are called upon to decide [whether the lower 
courts] properly found that iron ore miners were at work within 
the meaning of the Act while engaged in underground travel 
which they were obliged to perform on the property of and under 
the direction of petitioners as a necessary concomitant of their 
employment.’* (Italics supplied.) 


That the Court was deciding only the case before it, 1. e., 
underground travel in iron ore mines was Clearly stated 
by Mr. Justice Jackson in his concurring opinion when he 
said: 
When Congress in the Fair Labor Standards Act referred to 
“a workweek longer than forty hours,” it considered, I assume, 
that what was a workweek in fact should be a workweek in law. 
Therefore, the determination of any particular case does not 


govern any other, for each establishment and industry stands on 
its own conditions.’® (Italics supplied.) 


The T. C. & I. case was decided by the Supreme Court 
in March 1944. In December 1944 the Supreme Court 
decided Armour and Co. v. Wantock,** which also in- 
volved questions of non-productive time under the Fair 
Labor Standards Act. Replying to contentions made by 
13 Supra note 9 at pp. 591-2. 
14 Supra note 9 at p. 593. 

15 Supra note 9 at p. 


p. 605. 
16 323 U. S. 126, 65 Sup. Ct. 165, 89 L. ed. 118 (1944). 
2 
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counsel in reference to the 7. C. & J. case, the Supreme 
Court stated: 

It is timely again to remind counsel that words of our opinions 
are to be read in the light of the facts of the case under discus- 
sion. . . . The context of the language cited from the Tennessee 
Coal case should be sufficient to indicate that the quoted phrases 
were not intended as a limitation on the Act, and have no neces- 
sary application to other states of facts..* (Italics supplied.) 

In view of the above, it cannot be seriously contended 
that the decision in the JT. C. & J. case put other indus- 
tries on notice that non-productive time was worktime 
within the meaning of the Fair Labor Standards Act. 

That industry had no such notice from the T. C. & I. 
case is made more certain by the Supreme Court decision 
in Jewell Ridge Coal Corp. v. Local No. 6167, UMWA, 
supra. In that case the District Court had held that travel 
time was properly to be excluded in determining the com- 
pensable workweek of bituminous coal miners. The Cir- 
cuit Court of Appeals reversed in light of the decision in 
the JT. C. & I. case which reversal was affirmed by the 
Supreme Court. The Court said, however: 

In Tennessee Coal Co. v. Muscoda Local . . . this Court held 
that underground travel in iron ore mines constituted work and 
hence was included in the compensable workweek within the 
meaning of Section 7(a) of the Fair Labor Standards Act... . 
The sole issue in this case is whether any different result must be 
reached as regards underground travel in bituminous coal mines.** 
(Italics supplied.) 

In addition the Court emphasized that it was considering 
only the facts before it when it said: 

We are dealing here solely with a set of facts that leaves no 
reasonable doubt that underground travel in petitioner’s two 
bituminous coal mines partakes of the very essence of work.’® 
(Italics supplied.) 

The contention that the Tennessee Coal and Jewell 
Ridge decisions put manufacturers on notice of walking 
time liability was rejected by the Federal District Court 

17 Td. at pp. 132-3. 


18 Supra note 10 at p. 162. 
19 Supra note 10 at p. 170. 
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(E. D. Mich.) on February 8, 1947, in Anderson v. Mt. 
Clemens Pottery Company. That court said: 

The doctrine that walking time and preliminary activities under 
some circumstances are compensable is not new. But a close 
analysis of cases that have passed upon the question indicate that 
they do not apply to the general field of manufacture, except 
where the employee admittedly has to report at a certain hour or 
the walking and preliminary activities time was “considerable” 
or “substantial.” 


This is an out and out manufacturing case, differentiated from 
coal mines and other specific types. . . .*° 


The “portal-to-portal” problem, however, is only part 
of a far broader problem resulting from retroactive re- 
fashioning of the Fair Labor Standards Act. The conse- 
quences of newly declared concepts of what constitutes 
“work,” “regular rate” of pay, “commerce,” “production 
of goods” for commerce or of the scope and application 
of statutory exemptions are similar, even though at the 
moment less publicized. 


REGULAR RATE PROBLEM 


Section 7(a) of the Act provides that an employee who 
works overtime must be paid time and one-half his “regu- 
lar rate” for that work. However, “regular rate” is not 
defined in the Act, and its meaning is not yet established. 

The Supreme Court has handed down five opinions on 
“regular rate’ and has agreed to review three more 
cases on this subject. That court’s record alone illus- 
trates the real uncertainty prevailing with respect to the 
meaning of “regular rate.” 


206 W. H. Cases only citation available. 

21 Walling v. A. H. Belo Corporation, 316 U. S. 624, 62 Sup. Ct. 1223, 86 
L. ed. 1716 (1942); Overnight Motor Transportation Company, Inc. v. Missel, 
316 U. S. 572, 62 Sup. Ct. 1216, 86 L. ed. 1682 (1942) ; Walling v. Youngerman- 
Reynolds Hardwood Company, Inc., 325 U. S. 419, 65 Sup. Ct. 1242, 89 L. ed. 
1705 (1945) ; Walling v. Harnischfeger Corporation, 325 U. S. 427, 65 Sup. Ct. 
1246, 89 L. ed. 1711 (1945); Walling v. Helmerich & Payne, Inc., 323 U. S. 37, 
65 Sup. Ct. 11, 89 L. ed. 29 (1944). These five cases are discussed in Levy, Belo 
Revisited (1946) 15 Geo. Wasu. L. Rev. 39. 

22 Certiorari has been granted in Walling v. Halliburton Oil Well Cementing 
Company, 152 F. (2d) 622 (C. C. A. 9th, 1945); Asselta v. 149 Madison Ave. 
Corp., 156 F. (2d) 139 (C. C. A. 2d, 1946); and Walling v. General Industries 
Co., 155 F. (2d) 711 (C. C. A. 6th, 1946). 
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An extremely important “regular rate” question is in- 
volved in claims of employees in Addison v. Huron Steve- 
doring Corp.” 

For many, many years, employees in the stevedoring in- 
dustry have been represented by unions which bargained 
for and agreed upon terms and conditions of employment 
for stevedores. These contracts, for several years pro- 
vided that employees were engaged in overtime work for 
all time worked outside the normal workday and should 
receive time and one-half pay for that work. Workers in 
the industry have been paid accordingly. 

In the Addison case, the employee-plaintiffs alleged 
that the overtime paid under the contracts was not over- 
time which could be credited against the time worked in 
excess of 40 hours per week. In effect, they asserted that 
overtime paid under their contracts was straight time paid 
at a higher rate than the rate paid during the normal 
workday because of the inconvenient hours. Therefore, 
they claimed that overtime as required by the law had to 
be pyramided upon the overtime paid under the contracts. 

The Federal District Court for the Southern District 
of New York refused to allow plaintiffs’ claim stating 
that to do so 

. . would create havoc with established labor relations, put 
collective bargaining in a category of a device for obtaining 
money under false pretenses and probably strain the resources of 
a substantial proportion of American industry.** 

The mere fact that one District Court has decided this 
point does not mean the question is settled. Until the 
Supreme Court acts, the question must remain open. 

It might be noted here that other stevedoring cases with 
comparable facts are pending in the Federal District 
Court for Puerto Rico.” 


23____ F. Supp. ——,, (S. D. N. Y. January 6, 1947), 6 WH Cases 527. 

24 [bid., slip opinion page 5, 6 WH Cases at page 529. 

25 Ferrer v. Waterman Steamship Corporation, Civil No. 3741; Torres v. 
Waterman Steamship Corporation, Civil No. 4034; Algarin v. Waterman Steam- 
ship Corporation, Civil No. 4035. The question in these cases was considered 
by a Special Master who filed a report on December 23, 1946, holding that over- 
time paid under the collective agreements could not be offset against that due 
under the Wage and Hour Law. 
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The “regular rate” problem has been accentuated by 
the Administrator’s attitudes shown in interpretations and 
in litigation. 

On September 2, 1941, the Administrator issued two 
releases to explain his official position with respect to the 
inclusion of bonuses in an employee’s earnings for deter- 
mining his “regular rate” for overtime purposes. These 
releases ** described two categories of bonuses, one of 
which the Administrator explained, need not be consid- 
ered as a part of an employee’s “regular rate.” 

The official statements read in pertinent part: 


In bonus plans of the first category, the payment and the 
amount of the bonus are solely in the discretion of the employer. 
The sum, if any, is determined by him. The employee has no 
contract right, express or implied, to any amount. This type of 
bonus is illustrated by the employer who pays his employees a 
share of the profits of his business or a lump sum at Christmas 
time without having previously promised, agreed, or arranged to 
pay such bonus. In such case, the employer determines that a 
bonus is to be paid and also sets the amount to be paid. 

Bonus payments of this type will not be considered a part of 
the regular rate at which an employee is employed, and need not 
be included in computing his regular hourly rate of pay and over- 
time compensation.”* 


These official interpretations indicated clearly that a 
discretionary bonus need not be included when comput- 


” 


ing an employee’s “regular rate.” The Administrator, as 
party-plaintiff, however, has asserted that a discretionary 
bonus paid with some regularity does affect the “regular 
rate” of employees to whom it is paid, and this view has 
been adopted in two cases by one Circuit Court of Ap- 
peals.” 

In Walling v. Richmond Screw Anchor Company, the 
Circuit Court said: 


We take it as admitted that the company was not legally obli- 
gated to pay the bonuses, that the employees knew the payments 


26 R-1548 and R-1548(a), September 2, 1941. 

27On February 5, 1945, the Administrator issued his latest official statement 
on this subject, A-13. This mv ¢ contains identical language to that quoted 
from the releases of September 2 

28 Walling v. Richmond Screw p+ Company, Inc., 154 F. £24) 780 (C.C. 
A. 2d, 1946) ; Walling v. Garlock Packing Company, —— F. (2d) —— (C. C. 
A. 2d, 1947), 6 WH Cases 538. 
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were not contractual, and that the company would have discon- 
tinued them “if and when the company finances indicated an un- 
healthy condition.” But the undenied, crucial fact here is that in 
fact they were regularly paid. Although the employees knew they 
could not legally compel the company to make those payments, 
no one can doubt that the employees assumed that, in the normal 
course of events, the employees would receive them. That seems 
to us to be enough to constitute them part of “the regular rate at 
which” the men were employed. (Italics supplied.) 

. . . We agree with the district judge that the “good faith” of 
the employer is immaterial.” 

In Walling v. Garlock Packing Company, the court 
again adopted the Administrator’s suggestion and held a 
discretionary bonus affected the “regular rate” of em- 
ployees who received it. 

The nature of the bonus in this case was noted by the 
court when it said: 

. True, defendant’s directors had the power to pass a bonus 
payment. . . . Defendant also had the power to withdraw, 
modify, or amend the plan. . . . The power to withdraw the 
plan was present in Walling v. Richmond Screw Anchor Co., 


. but we decided that the payments involved therein were 
part of the regular rate of compensation. . . .*° 


In Walling v. Bibb Manufacturing Co.,” the Federal 
District Court for the Middle District of Georgia ac- 
cepted the Administrator’s position and held an attend- 
ance bonus paid to employees who worked a full week 
must be included in their earnings when the “regular 
rate” is determined for computing overtime. 


COVERAGE PROBLEM 


Another retroactive refashioning example under the 
Fair Labor Standards Act is evidenced by expansions in 
the concept of coverage. When the law was first passed, 
it was assumed to apply, as its terms indicated, to em- 
ployees (1) engaged in commerce, and (2) in producing 

29154 F. (2d) at p. 784. 

306 WH Cases at p. 540. In a case now pending in the Circuit Court of 
Appeals, 6th Circuit, Walling v. Wall Wire Products Company, the collective 
agreement excluded specifically the profit —- bonus, which the Administra- 


tor is asserting affects the ~¥ rate of emp 
— F. Supp. —— (M. D. Ga. 1946), 6 Wi H = 273. 
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goods for commerce.” Only a few recent court decisions 
and administrative interpretations are necessary to illus- 
trate expansions in the concept of “production of goods” 
for commerce. 

Building construction is clearly and historically local 
in character, yet in Walling v. McCrady Construction 
Company,” the Circuit Court of Appeals, 3rd Circuit, 
held employees were engaged in the production of goods 
for commerce when constructing buildings for subsequent 
use in production. 

In Walling v. Friend,“ the Circuit Court of Appeals, 
8th Circuit, held employees were engaged in production 
when watering livestock for a commission company which 
furnished facilities for the transfer of such stock. In 
Bozant v. Bank of New York,” the Circuit Court of 
Appeals, 2nd Circuit, held employees were engaged in 
production when “preparing, executing or validating 
bonds, shares of stock, commercial paper, bills of lading 
and the like... .” 

The Administrator has recently expressed the view that 
employees are engaged in production (1) when making 
printer’s ink for use by customers in the same community 
and state for printing products which are also sold locally; 
(2) when producing oils consumed by industrial users en- 
tirely in the state where produced; (3) and when pro- 
ducing fertilizer for use by neighboring farmers.” 


EXEMPTION PROBLEM 


Section 13 of the Fair Labor Standards Act provides 
certain specific exemptions. ‘Those considered here are 
the exemptions for (1) employees engaged in the first 
processing of agricultural commodities within an “area- 


82 Section 6(a) of the Fair Labor Standards Act provides: “Every employer 
shall pay to each of his employees who is engaged in commerce or in the pro- 
duction of goods for —— = at the following rates— . 

33 156 F. (2d) 932 (C. C 3d, 1946), cert. den. November 26, 1946. 

34156 F. (2d) 429 (C. CA 8th, 1946). 

35 156 F. (2d) 787 (C. C. A. 2d, 1946). 

36 Department of Labor, Wage and Hour Administration. Official Answers 
to Questions under the Fair Labor Standards Act. 8 WHR 169, 170 (1945). 
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of-production” defined by the Administrator (sec. 13 (a) 
(10)); (2) employees of retail or service establishments 
“the greater part of whose selling or servicing is in intra- 
state commerce” (sec. 13(a) (2)); and (3) employees 
engaged in a bona fide “executive or administrative ca- 
pacity” as defined by the Administrator (sec. 13(a) 
(1)).*" 
‘““AREA-OF- PRODUCTION” PROBLEM 

The “area-of-production” regulations are important to 
a large segment of industry because they must specify 
which employers, within a general class, are exempted 
from the Fair Labor Standards Act. Thus, in reality, 
they must show which employers and employees are cov- 
ered by that law and required to comply with its wage 
and hour provisions. 

On June 5, 1944, in Addison v. Holly Hill Fruit Prod- 
ucts, Inc.,* the U. S. Supreme Court set out specifically 
to establish retroactively employee rights and employer 
liabilities. It then nullified the administrative regulation 
defining “area-of-production,” ordered the Administrator 
to write another regulation “with all deliberate speed,” 
and remanded the case to the District Court to hold, and 
later test, employee plaintiff rights under such new defi- 
nition as the Administrator might formulate “within the 
authority given him by Congress.” 

On December 25, 1946, the Administrator issued new 
regulations defining “area-of-production.”*” These regu- 
lations are silent concerning their effective date, but the 
Administrator has been quoted as having said they would 
become effective on March 1, 1947. Under the Supreme 
Court’s decision in the Holly Hill case, they might be 
treated as applying since October 1938 when the law be- 
came effective. Under the Administrative Procedure 
Act,* enacted between the court’s decision and the Ad- 


3752 Srar. 1067 (1938), 29 U. S. C. §213 (1940). 

38 322 U. S. 607, 64 Sup. Ct. 1215, 88 L. ed. 1488 (1944). 
391] Fed. Reg. 14648. 

40 Supra note 5. 
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ministrator’s action, the regulations could be construed as 
having prospective effect only. This latter act provides 
that each administrative regulation “other than one grant- 
ing or recognizing exemption” shall have future effect 
“except as otherwise provided by the agency upon good 
cause found and published with” the regulation. 

Of course, the informal Statement of the Administrator 
does not meet the last quoted requirements of the Admin- 
istrative Procedure Act and is not controlling. Quite 
possibly, the Supreme Court must ultimately determine 
the effective date in the light of the Administrative Pro- 
cedure Act. This could mean additional months, and 
perhaps years, for undetermined liabilities to accrue. 
During this period, no one actually or prospectively af- 
fected by the exemption would know his rights or obliga- 
tions under law. 


RETAIL AND SERVICE ESTABLISHMENT PROBLEMS 


The Act provides it shall not apply to employees of a 
local retail or service establishment if most sales are in 
intrastate commerce.” However, early in 1946, the Su- 
preme Court decided two cases which may nullify the 
exemption and affect employers and employees in almost 
countless local retail and service establishments, whose 
activities, according to section 13 of the law, were to be 
specifically exempted. 

On January 28, 1946, in Roland Electrical Co. v. Wall- 
ing,** the Supreme Court held employees of an electrical 
contractor, who rebuilt or repaired motors which in turn 
were sold to customers in the same community and state, 
were engaged in the production of goods for commerce. 
A week later, on February 4, 1946, in Martino v. Michi- 
gan Window Washing Company,” the Court held em- 
ployees of a window washing company who washed win- 


4152 Strat. 1067 (1938), 29 U. S. C. §213(a) (2) (1940). 
42 326 U. S. 657, 66 Sup. Ct. 413 (1946). 
43 327 U. S. 173, 66 Sup. Ct. 379 (1946). 
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dows in a building where production took place were 
themselves engaged in production. 

In the Roland and Martino cases the Court rejected the 
assertion that the work was service in character and that 
the service was /ocal within the meaning of the service 
and retail establishment exemption. The Court, for the 
first time, enunciated the proposition that the exemption, 
despite its specific language, was intended to apply only 
to establishments engaged in making retail sales and to 
establishments performing retail services for ultimate 
consumers and for their personal use and convenience. 
Thus, the status of coal dealers, lumber dealers, farm 
equipment dealers, service station operators and others 
who necessarily make commercial sales, was made uncer- 
tain by court decisions filed more than 7 years after the 
law became effective. 


EXECUTIVE EXEMPTION 


The Act exempts from the wage and hour provisions 


employees engaged in a bona fide “executive” or “admin- 
istrative” capacity as these terms are defined and delim- 
ited by the Administrator.“ 

The administrative regulation provides that an em- 
ployee must exercise discretion and independent judg- 
ment in order to qualify for either exemption. These 
general terms have formed the foundation for many suits 
by highly paid executives who have wished to take advan- 
tage of the provisions of law permitting double damage 
recoveries. Frequently an executive, who has supervised 
and controlled a large body of workers, and who has exer- 
cised necessary discretion commensurate with his respon- 
sibilities and paid accordingly, asserts as a plaintiff that 
he had no more discretion than a messenger boy and there- 
fore must be paid extra in overtime, liquidated damages 
and attorney fees.*° 

4452 Srat. 1067 (1938), 29 U. S. C. §213(a) (1) (1940). 


45 The following cases, which are by no means exhaustive, are illustrative of 
the executive-type suits. Action was brought by (1) superintendent and man- 
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The general situation in executive and administrative 
suits was described by Federal District Judge Joyce in 
his decision in Anderson v. Federal Cartridge Corpora- 
tion, when he referred to testimony of the Fire Depart- 
ment Chief and said: 

It is a disturbing commentary on human nature to hear testi- 
mony of this character. Otherwise honorable and respectable 
citizens seemingly, at times, lose their perspective when they be- 
come plaintiffs in litigation of this kind. It is difficult to see what 
reasonable justification there was for bringing a suit in behalf of 
this plaintiff. He was obviously correctly classified.*® 

The Supreme Court has never considered whether the 
administrative regulations defining “executive” and “ad- 
ministrative” employees conforms with the intent and re- 
quirements of the law. If it should invalidate them as it 
did those defining “area-of-production” or if it should 
sustain them and attach a wholly impractical meaning to 
“discretion,” the results in retrospect would be difficult 
to foresee. 

The general uncertainty concerning rights and obliga- 
tions under the Fair Labor Standards Act has continued 
since that Act became effective in 1938. Whenever a new 
concept of the meaning of some undefined term has been 
developed by the Administrator or the courts, that con- 
cept has been applied in retrospect by affected employees. 
Such workers have been able to so apply a new rule in- 
asmuch as section 16(b) of the Act empowers them to 
recover in any court of competent jurisdiction all under- 
payments, plus an equal amount in “liquidated damages,” 
plus attorney fees and costs. 

Employee claims may be asserted back to the effective 


ager of plant in Sauls v. Martin, 45 F. Supp. 801 (W. D. S. C. 1942); (2) chief 
engineer and superintendent of foremen in Wagner v. American Service Com- 
pany, 58 F. Supp. 32 (S. D. Iowa 1944); (3) chief time keeper and paymaster 
in Cintron v. Bull Insular Line, —— F. Supp. —— (P. R. 1944), 4 WH Cases 
799; (4) chief of fire department in Anderson v. Federal Cartridge Corporation, 
62 F. Supp. 775 (Minn. 1945); (5) outside expeditors and buyers in Dolan v. 
Day & Zimmerman, 65 F. Supp. 923 (Mass. 1946); (6) captain of guards in 
Timberlake v. Day & Zimmerman, 49 F. Supp. 28 (S. D. Iowa 1943); (7) man- 
ager of office and bookkeeping department in Owin v. Liquid Carbonic Cor- 
poration, 42 F. Supp. 774 (S. D. Texas 1941). 
46 Supra note 45 at p. 782. 
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date of the Act unless they are barred from some earlier 
date by a state statute of limitations.“’ This situation re- 
sults from the fact that there is no federal statute of limi- 
tations affecting employee suits brought under the Act. 
Employee recoveries are permitted regardless of the good 
faith of the employer or the reasonableness of his atti- 
tude.“ 

This condition has been aggravated because the Su- 
preme Court has held that settlement contracts entered 
into in good faith and without fraud or duress are void. 
This is so, even though the settlement agreement is made 
when a bona fide dispute as to coverage exists.“ 


PROBLEM UNDER OTHER FEDERAL STATUTES 


As previously indicated, numerous federal statutes, in 
addition to the Fair Labor Standards Act, give private 
citizens a right of action against others who may violate 
the statutes.” 


The Clayton Act, for example, authorizes private suits 
for treble damages. The price discrimination section of 
this Act was amended by the Robinson-Patman Act,” ap- 
proved June 19, 1936. 

When the Robinson-Patman bill was reported by the 
House Committee on the Judiciary, it contained a defini- 
tion of “price,” the purpose of which the Committee Re- 
port stated, was to eliminate the basing point or delivered 


47 Supra note 4. 
48In Missel v. Overnight Motor Transportation Co., Inc., 126 F. (2d) 98, 
110-1 (1942), the Circuit Court of Appeals, 4th Circuit, made it clear that an 
employer’s good faith or attitude could not be used as a basis for defense in an 
employee suit for underpayments and damages. Speaking of liquidated damages, 
the court had this to say: 


Is this provision of the law as to liquidated damages mandatory or. dis- 
cretionary? Since the Act has been violated in good faith in this case, we 
would indeed like to hold it is discretionary. It seems a keen injustice for 
employers bewildered by strange legislation and confused by divergent au- 
thority in the courts to be subjected to such a measure. Yet no matter how 
much we lament its harshness, the Section appears to be mandatory. . 

This on. was affirmed by the Supreme Court on June 8, 1942 (316 U. S. 572, 
582, 86 L. ed. 1682, 62 Sup. Ct. 1216). 

49 Brooklyn Savings Bank v. O’Neil, 324 U. S. 697, 65 Sup. Ct. 895, 89 L. ed. 
1296 (1945) ; Schulte v. Gangi, 327 U. S. 108, 66 Sup. Ct. 925 (1946). 

50 Supra note 3. 
51 49 Srat. 1526 (1936), 15 U. S. C. §13 (1940). 
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price method of selling.” However, this definition was 
stricken from the bill on the House floor. Representative 
Patman, House sponsor, then conceded that the anti- 
basing point provision had been eliminated and that this 
action met with his approval. 

Despite this legislative history, the Federal Trade Com- 
mission has construed the Clayton Act, as amended by the 
Robinson-Patman Act, as outlawing all delivered price 
systems. 

In 1945 the Supreme Court sustained the Commission 
to the extent of holding that a single basing point system 
of pricing is unlawful if competing buyers are charged 
different delivered prices, and if the buyers paying the 
higher prices are placed at a competitive disadvantage 
with the buyers paying lower delivered prices.” 

The decisions in the Staley Manufacturing and Corn 
Products cases were not concerned with the legality of 
multiple basing point pricing systems. This question 
is involved in Federal Trade Commission v. Cement In- 
stitute * now pending before the Supreme Court on writ 
of certiorari granted upon petition of the Commission. 

When the cement case was decided by the Circuit Court 
of Appeals, 7th Circuit, on September 20, 1946, that court 
rebuked the commission for its attitude, reviewed the 
record with great care, and reached the conclusion that 
the record not only failed to support the findings and 
order of the commission but instead supported the po- 
sition of respondents. 


52 The Robinson-Patman bill, H. R. 8442 (74th Congress, 2d Sess.), contained 
the following definition of price which was stricken on the floor: 


The word “price,” as used in this section 2, shall be construed to mean 
the amount received by the vendor for each commodity unit, after deducting 
actual freight or cost of other transportation, if any, allowed or defrayed by 
the vendor. 


53 Corn Products Refining Company v. Federal Trade Commission, 324 U. S 
726, 65 Sup. Ct. 961, 89 L. ed. 1320 (1945) ; Federal Trade Commission v. A. E. 
Stale @). Manufacturing Company, 324 U. S. 746, 65 Sup. Ct. 971, 89 L. ed. 1338 
(194 


54 Etna Portland Cement Company v. Federal Trade Commission, 157 F 
(2d) 533 (C. C. A. 7th, 1946). 
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Referring to one charge in the complaint that the mere 
use of the pricing system was proof of conspiracy, the 
court said: 

To argue that the selling system . . . is evidence of a con- 
spiracy may find support in the imagination of the fertile mind 
of some economic expert, but based upon common sense and the 
realities of the situation it is wholly without merit.** 

The court then noted that the commission was seeking 
to legislate or have the courts do so, in a field where the 
Congress has refused to act. In this connection, it stated: 

In our judgment, the question as to whether the basing point 
price system should be declared illegal rests clearly within the 
legislative domain. We know of no criticism so often and so 
forcibly directed at courts, . . . as their propensity for usurping 
the functions of Congress. If this pricing system which Con- 
gress has over the years steadfastly refused to declare illegal, al- 
though vigorously urged to do so, is now to be outlawed by the 
courts, it will make the high tide in judicial usurpation.** 

Whether the Supreme Court will “usurp” a legislative 
function remains to be seen. There can be no question, 
however, that the legal status of basing point and other 
delivered pricing systems has been made extremely un- 
certain by these decisions. In view of authorization in 
the Clayton Act for private suits for treble damages, plus 
the length and lack of uniformity in applicable statutes 
of limitations,” such a reversal in the law, applied retro- 
spectively, could create potential liabilities having stag- 
gering possibilities. 

The Selective Training and Service Act of 1940" 
provides in section 8 that returning veterans have the 
right to be restored to their former positions upon meet- 
ing certain eligibility conditions. This section also pro- 
vides that a veteran is entitled to compensation for loss of 
wages or benefits suffered by reason of an employer’s 
wrongful failure or refusal to comply with the re-employ- 
ment provisions of the law. 

55 Id. at p. 558. 
56 Jd. at p. = 


57 Supra note 
58 54 Stat. S08, 890 (1940), 50 U. S. C. app. sec. 308 (1940). 
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The Director of Selective Service construed the re- 
employment provisions as requiring that a 


veteran who qualifies under the act is entitled to reinstatement 
in his former position, or a position of like seniority, status, and 
pay, even though such restoration requires the displacement of a 
nonveteran employee with greater seniority rights than the vet- 
eran.°® 


This interpretation of the Act was followed in good 
faith by most employers throughout the country and was 
adopted by two federal district courts. However, on 
May 27, 1946, in Fishgold v. Sullivan Drydock & Repair 
Corporation,” that interpretation was repudiated by the 
Supreme Court. 

Since the decision in the Fishgold case, employers who 
relied on the administrative interpretation have been 
faced with a multiplicity of suits by displaced nonvet- 
erans. This is a clear example of employers being penal- 
ized for having complied with the law as construed by 
the administrative agency of the Government established 
to aid veterans in obtaining the benefits of the statute after 
their discharge from the armed forces.” 


POSSIBLE SOLUTIONS 


A simple method to avoid the retroactive creation of 
“windfall” rights or liabilities would be to remove from 
pertinent federal statutes all provisions for enforcement 
by private actions. With all enforcement left with public 


59 Local Board Memorandum 190 A. 

60 Fishgold v. Sullivan Drydock and Repair Corporation, 62 F. Supp. 25 
(E. D. N. Y. 1945); Whirls v. Trailmobile Co., 64 F. Supp. 713 (S. D. Ohio 
1945). 

61 328 U. S. 275, 66 Sup. Ct. 1105 (1946). 

62 Possible retroactive liability under the Sherman Anti-Trust Act was cre- 
ated by the Supreme Court in United States v. South-Eastern Underwriters 
Association, 322 U. S. 533, 64 Sup. Ct. 1162, 88 L. ed. 1440 (1944). Here the 
court reversed prior decisions of 75 years’ standing and held insurance trans- 
actions constituted interstate commerce. Companies in that industry might then 
have been subjected to treble damage suits under the Sherman Act. Immedi- 
ately after this decision, Congress enacted the so-called Insurance Act which 
had the effect of eliminating the private causes of action for damages. (59 
Strat. 33 (1945)) Uncertainty with respect to the scope and application of the 
Walsh-Healey Public Contracts Act (49 Stat. 2036, 41 U. S. C. 35) or the 
meaning of its undefined terms has created general retrospective liability prob- 
lems comparable to those under the Wage and Hour Law, but on a smaller scale. 
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agencies, extension of safeguards, such as contained in the 
Administrative Procedure Act, could largely eliminate 
the major problems involved in “retroactive refashion- 
ing” of the law. That course, however, does not now 
seem feasible. 


JUDICIAL RELIEF 


A less certain form of partial corrective could be con- 
tributed by the courts. There is abundant authority to 
the effect that courts have discretion to determine whether 
their decisions should be applied only in the future or 
also retrospectively. 

This broad question was decided by the Supreme Court 
fairly recently in its decision ruling upon the power of a 
state court to apply its decisions either retroactively or 
prospectively. The Court through Mr. Justice Cardozo, 
stated : 


This is a case where a court has refused to make its ruling 
retroactive, and the novel stand is taken that the Constitution of 
the United States is infringed by the refusal. We think the Fed- 
eral Constitution has no voice upon the subject. A state in de- 
fining the limits of adherence to precedent may make a choice for 
itself between the principle of forward operation and that of rela- 
tion backward. It may say that decisions of its highest court, 
though later overruled, are law none the less for intermediate 
transactions. Indeed there are cases intimating, too broadly, that 
it must give them that effect; but never has doubt been expressed 
that it may so treat them if it pleases, whenever injustice or hard- 
ship will thereby be averted. (Citing Gelpcke v. Dubuque, 1 
Wall. 175 and other eases.) On the other hand, it may hold to 
the ancient dogma that the law declared by its court had a Pla- 
tonic or ideal existence before the act of declaration, in which 
event the discredited declaration will be viewed as if it had never 
been, and the reconsidered declaration as law from the beginning. 
The alternative is the same whether the subject of the new de- 
cision is common law or statute. (Italics supplied.)®* 


The doctrine that decisions may be applied prospec- 
tively only has also been applied to decisions of the United 
States Supreme Court. The decision of the United States 
Court of Appeals for the District of Columbia, in War- 


63 Great Northern Railroad Co. v. Sunburst Oil Co., 287 U. S. 358, 364-5, 
53 Sup. Ct. 145, 77 L. ed. 360 (1932). 
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ring v. Colpoys,“ contains a summation of the principle 
and reasons for prospective application of judicial de- 
cisions. 

Warring, the appellant, had been sentenced on Febru- 
ary 24, 1939, upon pleas of guilty, to four criminal! con- 
tempt charges under a statute of 1831, as then construed 
by the United States Supreme Court. On April 14, 1941, 
the Supreme Court had altered its previous definition of 
contempt under the law of 1831, and expressly overruled 
prior decisions. Appellant thereupon filed a writ of 
habeas corpus upon the ground that the court possessed 
no power to hold him in contempt under the statutory 
construction in effect when the writ was filed. The Dis- 
trict Court discharged the writ. The question to be de- 
cided upon appeal, therefore, was whether the latest Su- 
preme Court decision was to be given retroactive or pros- 
pective application. 

The Court of Appeals first discussed the effect of ju- 
dicial decisions upon contract rights, stating: 


. . Traditionally, he who questioned the law or the best evi- 
dence of it is given the benefit of the new law or the better 
evidence. This is not always the case. There has arisen, for 
example, when contract rights or property rights growing out of 
contracts are involved, the exception that the one who argued 
against the established law is not given the benefit of the change 
he helped bring about inasmuch as his adversary relied upon the 
previous law. Such decisions apply the old law to the case at 
hand while establishing new law for the future. The Supreme 
Court has found no constitutional limitations on state courts pro- 
ceedings in this manner. Federal courts have proceeded similarly. 


The Court of Appeals ruled that the latest Supreme Court 
decision should be applied prospectively, and not retro- 
actively. Petition for certiorari was denied by the Su- 
preme Court. 

These cases were cited by District Judge Picard in his 
recent ruling in the Mount Clemens'case. Although 
dictum, he declared: 


Not only this Defendant but the Manufacturing Industry in 
general should always be able to rely upon those who must ad- 


8474 App. D. C. 303, 122 F. (2d) 642 (1941). 
3 
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minister the Fair Labor Standards Act until the Supreme Court 
has spoken, and any change should put industry automatically on 
warning for the future. One should be protected for past acts 
done in good faith. Otherwise there can be no stability in an 
industrial world when tomorrow may see some new interpretation 
me hn workweek that would disrupt our entire economic struc- 

Certainly the courts, applying these same principles 
could limit the effect of newly declared law to subsequent 
transactions. Based upon recent attitudes, however, the 
possibility of even such partial relief seems remote. 

Segments of the problem have been before Congress on 
numerous occasions. 

Quite recently Congress acted to avert the injustices 
and hardships which would have resulted from the retro- 
active application of a Supreme Court decision. On June 
5, 1944, in the case of U.S. v. South-Eastern Underwriters 
Association,” the Supreme Court ruled that the business 
of insurance was commerce and, therefore, subject to the 
Sherman and Clayton Anti-Trust Acts. The analogy be- 
tween the effect of this decision and the recent one in the 
Mt. Clemens case is perfect. Not only did questions 
immediately arise as to the validity of state tax laws and 
state regulatory provisions, but the decision also opened 
up a vast field of liability which might have arisen from 
the bringing of suits for violation of the anti-trust laws. 

In recognition of these dangers Congress enacted a law, 
approved on March 9, 1945, which in effect provided 
that the Court’s decision in the Underwriters case should 
apply prospectively. This statute, of course, voided any 
rights of action which might have been considered to have 
accrued over the past period of years under the anti-trust 
laws. 

During the 79th Congress, even broader legislation was 
considered as a partial solution to problems arising from 


®5 Anderson v. Mt. Clemens Pottery Co. (E. D. Mich, February 8, 1947, 6 
W. H. Cases 595. 

66 Supra note 62. 

87 Supra note 62. 
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retroactive law-making by limiting liability for past acts 
or omissions if in good faith reliance upon any regulation, 
order or administrative interpretation or practice even 
though the order or practice should be amended, re- 
scinded or found to be invalid after the act or omission. 
This legislation also proposed to limit the time within 
which private actions could be maintained under federal 
statutes.“ Congress adjourned without taking further 
action on different House and Senate bills.” 

The wave of “portal-to-portal” suits stimulated the in- 
troduction of many bills in the 80th Congress, designed 
primarily to restrict or prevent recovery of “portal” pay.” 
This legislation generally has reflected a two-way ap- 


68 H. R. 2788, 79th Congress. This bill was passed in different form by each 
House of Congress. As it was passed by the Senate, only causes of action under 
the Fair Labor Standards and Public Contracts Acts would have been affected. 
This was probably the result of emphasis placed upon the prospective liabilities 
that had or may accrue under each Act. The reports of the Judiciary Com- 
mittees in both Houses specified the problems under the Fair Labor Standards 
Act. The House Report, No. 1141, 79th Congress, reads in pertinent part: 


" An employer who violates the provisions of this law relating to 
wages or hours may be subjected to suit for twice the amount involved to- 
gether with costs and attorney fees. The application of this law has been 
greatly extended by administrative regulations. As a result an employer 
who may have, in good faith, relied upon a certain ruling, regulation or 
practice, suddenly finds himself confronted with many suits, when a change 
is made either by the Administrator or by the courts. The enforcement of 
this new liability dating back to the enactment of the law would in many 
cases bankrupt the employer. (House Report 1141, 79th Congress, page 4.) 

89 During the 79th Congress, action was initiated to eliminate the liabilities 
resulting from the decision of the Supreme Court in Fishgold v. Sullivan Dry- 
dock and Repair Corp., supra note 61. The bill considered, H. R. 6035, 79th 
Congress, provided that no liability could be predicated “on any act done or 
omitted in good faith by any employer in accord with any regulation, order, 
— or administrative interpretation issued . . . by the Director of Selective 

ervice. . . 

In recommending enactment of the bill, the Senate Committee on Military 
Affairs (Report No. 1810) pointed out the prevailing confusion confronting em- 
ployers and noted that as a result of the Fishgold decision, employers were 
being penalized “for having sought in every way to afford returning veterans 
the ‘rights’ to which Selective Service said they were entitled.” (Senate Report 
No. 1810, 79th Congress, page 3.) H. R. 6035, passed the House but was not 
called up for vote in the Senate. 

An interesting aspect of a Supreme Court decision establishing new law is in- 
dicated by H. R. 4, now pending before the House of Representatives. This pro- 
posal is designed to correct a “rule of evidence” established by the Supreme 
Court in McNabb v. United States. The bill is supported by the Attorney Gen- 
eral and was reported favorably by the House Committee on the Judiciary on 
February 12, 1947. (House Report No. 29, 80th Congress.) The report indi- 
cates that the Government, as well as private citizens may be affected vitally by 
a new rule of law established by the Supreme Court. 

70 Major bills on? on “portal-to-portal” matters are S. 49 (Capehart), 
S. 70 (Wiley), H. R. 584 (Gwynne), and H. R. 957 (Jennings). 
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proach to the problem of retroactive liability: first, by a 
series of limitations or restrictions on the private right of 
action conferred by law, and second, by definition of con- 
troversial terms, such as “work” or “hours worked,” 
joined with provisions designed to prevent recovery for 
activities which do not come within the definition. 

Typical of proposed limitations on individual actions 
or causes of action are: 


1. establishment of a statute of limitations restricting 
future actions coupled with a provision restricting 
the period of recovery on accrued claims to the same 
length of time; 

. restoration of the burden of proof on parties-plaintiff 
to overcome the broad implications on proof set 
forth in the Mt. Clemens decision; 

. authorizing compromise or settlement agreements, 
previously restricted or nullified by decisions of the 
Supreme Court; 

. provisions allowing evidence of good faith compli- 
ance with administrative regulations or interpreta- 
tions to be pleaded in defense or to constitute a com- 
plete bar to recovery; 

. provision denying recovery of “liquidated” damages 
or penalties except in cases of wilful violation. 


These limitations on actions or causes of action, as well 
as restrictions on the jurisdiction of the courts, would be 
applied to suits already filed, as well as to future actions 
or causes of action. Because of this, some controversy has 
developed whether the legislation would be “retroactive,” 
and if so, whether constitutional. These questions are 
important, not merely in consideration of pending legis- 
lation to deal with the “portal-to-portal” problem, but 
even more so if at some later time the Congress should 
undertake a more comprehensive program to deal with 
the broader problem of statutory rights and liabilities cre- 
ated retrospectively. 
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CONSTITUTIONAL ASPECTS 


The discussion of these constitutional questions is di- 
rected entirely to the effect of legislation upon claims 
arising under the Fair Labor Standards Act. In connec- 
tion with such claims, it has been asserted that the require- 
ments of the statute become part of every contract of 
employment subject to it, and therefore that recovery of 
unpaid minimum wages, overtime compensation or liqui- 
dated damages is either or both a “contract” or “vested 
property” right which Congress cannot later abridge, 
nullify or curtail. 

At the outset, it should be emphasized that no serious 
constitutional question could arise to the extent legisla- 
tion were confined in its application to claims or causes 
of action arising in the future. The power exercised in 
enacting the statute originally could be exerted to amend 
the law for the future. This discussion therefore, is con- 
fined to questions arising because of the alleged “retro- 
active” application of such legislation. 


PROCEDURAL ASPECTS OF PENDING LEGISLATION 


It would seem that Congress has power, by regulating 
judicial procedures, to impose conditions upon the trial of 
actions presently pending or accrued under federal stat- 
utes. 

First: Congress has power to estabilsh evidentiary re- 
quirements which must be fulfilled before any recovery 
under the statute may be had. 

It is well settled that legislative bodies in general have 
the power to prescribe new rules of evidence and to alter 
existing rules, whether or not they affect any existing 
rights. Subject only to the constitutional requirement of 
due process, Congress has power to prescribe what evi- 
dence is to be received in courts of the United States. As 
stated by the Supreme Court in Tot v. United States:™ 


The rules of evidence, however, are established not alone by 
the courts but by the legislature. The Congress has power to 


71 319 U. S. 463, 63 Sup. Ct. 1241, 87 L. ed. 1519 (1943). 
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prescribe what evidence is to be received in the courts of the 
United States.”* 


In Hawes v. Georgia,” the Supreme Court said “‘it is cer- 
tainly within the established power of a state to prescribe 
the evidence which is to be received in the courts of its 
own government.” 

It is competent for the legislature to alter, enlarge, 
modify, or confer a remedy for existing legal rights, and 
it may establish new rules of evidence to be applied to 
trials of existing, as well as future, causes of action with- 
out impairing constitutional guaranty of due process of 
law, destroying vested rights, or impairing the obligation 
of contracts." The legislature may declare one fact to be 
presumptive or prima facie of another.” 

As said by the Court in Mobile, J. @ K. C. R. Co. v. 


Turnipseed: ™ 


Legislation providing that proof of one fact shall constitute 
prima facie evidence of the main fact in issue is but to enact a 
rule of evidence, and quite within the general power of govern- 
ment. Statutes, national and state, dealing with such methods of 
proof in both civil and criminal cases, abound, and the decisions 
upholding them are numerous (Citing cases). (Italics supplied.) 


72 In this decision, the court cited with approval among others, the following 
decisions: Ex parte Fiske, 113 U. S. 713, 5 Sup. Ct. 724, 28 L. ed. 1117 (1885) ; 
Adams v. New York, 192 U. S. 585, 24 Sup. Ct. 372, 48 L. ed. 575. (1904); 
Mobile, J. & K. C. R. Co. v. Turnipseed, 219 U. S. 35, 31 Sup. Ct. 136, 55 L. ed. 
78 (1910); Bailey v. Alabama, 219 U. S. 219, 31 Sup. Ct. 145, 55 L. ed. 191 
(1911); Luria v. U. S., 231 U. S. 9, 34 Sup. Ct. 10, 58 L. ed. 101 (1913) ; 
Hawes v. Georgia, 258 U. S. 1, 42 Sup. Ct. 204, 66 L. ed. 431 (1922). 

73 Supra note 72. 

7420 Am. Jur., Evidence, sec. 8, p. 38. 


75 Seaboard R. Co. v. Watson, 287 U. S. 86, 53 Sup. Ct. 32, 77 L. ed. 180 
(1932) ; Heiner v. Donnan, 285 U. S. 312, 52 Sup. Ct. 358, 76 L. ed. 772 (1932) ; 
Bandini Petroleum Co. v. Superior Ct., 284 U. S. 8, 52 Sup. Ct. 103, 76 L. ed. 
136 (1931); Manley v. Georgia, 279 U. S. 1, 49 Sup. Ct. 215, 73 L. ed. 575 
(1929); Casey v. U. S., 276 U. S. 413, 48 Sup. Ct. 373, 72 L. ed. 632 (1928) ; 
James-Dickenson Farm Mortgage Co. v. Harry, 273 U. S. 119, 47 Sup. Ct. 308, 
71 L. ed. 569 (1927); Cockrill v. California, 268 U. S. 258, 45 Sup. Ct. 490, 
69 L. ed. 944 (1925); Yee Hem v. U. S., 268 U. S. 178, 45 Sup. Ct. 470, 69 
L. ed. 904 (1925); U.S. ex rel. St. Louis S. W. R. Co. v. I. C. C., 264 U. S. 
64, 44 Sup. Ct. 294, 68 L. ed. 565 (1924); Hawes v. Georgia, 258 U. S. 1, 
42 Sup. Ct. 204, 66 L. ed. 431 (1922); Hawkins v. Bleakly, 243 U. S. 210, 37 
Sup. Ct. 255, 61 L. ed. 678 (1917); Luria v. U. S., 231 U. S. 9, 34 Sup. Ct. 10, 
58 L. ed. 101 (1913); Mobile, J. & K. C. R. Co. v. Turnipseed, 219 U. S. 35, 
31 Sup. Ct. 136, 55 L. ed. 78 (1910). 


76 Supra note 72, 





RETROACTIVE LIABILITIES 157 


In view of the cited authorities, the fact that Congress 
may establish evidentiary requirements to be fulfilled in 
pending or accrued actions is not subject to serious ques- 
tion. 

Second: Closely related to the power of Congress to 
establish evidentiary requirements is the power of Con- 
gress to prescribe rules governing the burden of proof to 
be met before recovery can be had under a federal statute. 

In Hawkins v. Bleakly™ it is said: 

The establishment of presumptions, and of rules respecting the 
burden of proof, is clearly within the domain of the state govern- 
ments, and a provision of this character, not unreasonable in it- 
self and not conclusive of the rights of the party, does not con- 
stitute a denial of due process of law. (Citing Mobile, J. & K. 
C. R. Co. v. Turnipseed, supra.) (Italics supplied.) 

It follows without saying that if state legislatures may 
act with respect to presumptions and burden of proof 
that Congress may prescribe such rules. 

Since a statute creating a presumption merely enacts a 
rule of evidence as to the burden of proof, the cases cited 
in connection with the discussion on evidentiary require- 
ments apply with equal force to the power of Congress to 
establish rules governing the burden of proof. 

Third: Congress has power to provide protection to 
employers who have complied in good faith with admin- 
istrative regulations, interpretations or enforcement prac- 
tices. 

As has been seen, legislatures may establish rules of 
evidence, create presumptions, and make one fact prima 
facie evidence of another. Allowing an absolute or par- 
tial defense to those who have complied in good faith 
with administrative interpretations, regulations or en- 
forcement practices would be merely to exercise that same 
legislative power. 

In addition, legislative protection to persons relying 
in good faith upon administration interpretations, etc., 
would seem to fall within the class of cases where admin- 


77 Supra note 75. 
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istrative acts, later held invalid by the courts, can be vali- 
dated retroactively by Congress. In Graham and Foster, 
etc. v. Goodcell ® the Commissioner of Internal Revenue 
collected additional income taxes for 1917 after the five- 
year period of limitation had run. The Commissioner 
had acted because he believed the statute of limitations 
did not apply to distraint proceedings, but the Supreme 
Court decided to the contrary in 1927. In 1928 Congress 
passed an act validating the collections. The taxpayers 
brought actions for refunds, some before, some after, the 
validating act was passed, contending that the Act, as ap- 
plied to then existing causes of action, violated the due 
process clause. The Supreme Court upheld the validat- 
ing statute and stated: 


It is apparent, as the result of the decisions, that a distinction 
is made between a bare attempt of the legislature retroactively 
to create liabilities for transactions which, fully consummated in 
the past, are deemed to leave no ground for legislative inter- 
vention, and the case of a curative statute aptly designed to 
remedy mistakes and defects in the administration of government 
where the remedy can be applied without injustice. Where the 
asserted vested right, not being linked to any substantial equity, 
arises from the mistake of officers purporting to administer the 
law in the name of the Government, the legislature is not pre- 
vented from curing the defect in administration simply because 
the effect may be to destroy causes of action which would other- 
wise exist.” (Italics supplied.) 


Moreover, it certainly cannot be claimed it would be 
inequitable or unjust for Congress to act to protect those 
who have relied in good faith upon administrative regu- 
lations, interpretations or enforcement practices since the 
Supreme Court has assured employers and employees 
alike that they may properly resort thereto for guidance. 
In Skidmore v. Swift & Co., the Supreme Court, speak- 
ing of the Wage and Hour Administrator, stated: 


We consider that the rulings, interpretations and opinions of 
the Administrator under this Act, while not controlling upon the 
courts by reason of their authority, do constitute a body of ex- 
perience and informed judgment to which courts and litigants 
may properly resort for guidance.® (Italics supplied.) 

78 282 U. S. 409, 51 Sup. Ct. 186, 75 L. ed. 415 (1931). 


79 Supra note 78 at p. 429. 
80 323 U. S. 134, 140, 65 Sup. Ct. 161, 89 L. ed. 124 (1944). 
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Fourth: Congress has power to authorize compromise 
settlements of claims heretofore or hereafter arising out 
of the Fair Labor Standards Act and to validate any such 
settlement heretofore made. 

The power of Congress to authorize voluntary settle- 
ments is hardly subject to doubt under the authority of the 
cases dealing with and upholding curative statutes. With- 
out discussing or citing the many cases dealing with cura- 
tive statutes, the following statement in McNair v. 
Knott, expresses the principle involved: 

Such statutes . . . permit parties to carry out their contracts 
according to their own desires and intentions. . . . Placing the 
stamp of legality on a contract voluntarily and fairly entered into 


by parties for their mutual advantage takes nothing away from 
either of them.** (Italics supplied.) 


Fifth: Congress may provide that liquidated damages 
cannot be imposed except in cases of willful violation of 
the statute. 

The cause of action provided in section 16(b), while 


compensatory in nature, is an enforcement device to aid 
in securing compliance with the statute. This is made 
clear by the Supreme Court in the recent case of Brooklyn 
Savings Bank v. O'Neil,” where the Court stated: 


Although this right to sue is compensatory, it is nevertheless 
an enforcement provision. 
Again, in the same case, the Court said: 
One section, 16(b), creates the obligation for the entire remedy. 
Collection of both wages and damages is left to the employee.** 
In view of the above expressions by the Supreme Court 
there can be no doubt that the liquidated damage section 
of the Wage and Hour Act is “an enforcement provision.” 
Therefore, to say that Congress cannot alter such pro- 
visions is to say that Congress is powerless to provide for 
such means of law enforcement as it deems necessary. 
It would not seem subject to serious debate that there 


81 302 U. S. 369, 372-3, 58 Sup. Ct. 245, 82 L. ed. W7 (1937). 
82 Supra note 49. 
83 Supra note 49 at p. 711. 
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can be no vested right to “an inforcement provision.” But 
even assuming, arguendo, that a right in the nature of a 
contract arises from the Fair Labor Standards Act, the 
Supreme Court has consistently held that the right to 
damages is not a contractual obligation but a statutory 
right conferred as a matter of policy with the legislature 
which “can be withdrawn or limited at its pleasure.” “* 
Standard Oil Co. of Cal. v. U. S.,“ involved a Cali- 
fornia statute which fixed the measure of damages in cer- 
tain oil and gas cases and provided that any recovery 
under existing law should “be without interest.” This 
statute was specifically made retroactive “to causes of 
action existing when this section becomes effective.” The 
Government attacked the retroactive feature of the statute 
contending that the right to recover interest was a com- 
mon-law right of which it could not be deprived under 
the due process clause of the Federal Constitution; i. e., 
its right “was a vested right immune from statutory inter- 
ference.” The Federal District Court upheld the retro- 
active statute saying: 
The right to receive interest from the date of conversion is 
claimed as a vested right immune from statutory interference. 
No constitutional immunity attaches to a particular remedy. 
Oshkosh Waterworks Co. v. Oshkosh, 187 U. S. 437... . 
Damage is not the cause of action. It is merely a part of the 


remedy which the law allows for the injury resulting from a 
breach or wrong... . 

While a litigant may acquire a vested right to be compensated 
for loss immune from legislative encroachment by retroactive 
statute (Pritchard vy. Norton, 106 U. S. 124; Gibbs v. Zimmer- 
man, 290 U. S. 326) no vested right exists in the measure of 
compensation.*® (Italics supplied.) 


In view of the above, even assuming the cause of action 
created by the Act is a right in the nature of contract, “no 
vested right exists in the measure of compensation.” It 
follows, of course, that Congress is completely free to 


84 Louisiana ex rel. Folsom Bros. v. New Orleans, 109 U. S. 285, 3 Sup. Ct. 
211, 27 L. ed. 936 (1883) ; Funkhouser v. J. B. Preston Co., Inc., 290 U. S. 163, 
54 Sup. Ct. 134, 78 L. ed. 243 (1933). 

85 107 F. (2d) 402 (C. C. A. 9th, 1940), cert. den. 309 U. S. 673 (1940). 

862] F. Supp. 645, 660 (1937). 
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shape statutory remedies or “enforcement provisions” in 
any manner it sees fit, including the cancellation of liqui- 
dated damage provisions. 

Sixth: Congress has adequate authority to restrict or 
prohibit the assignment of any claims arising out of the 
Fair Labor Standards Act. 

It has been held that the right to sue under the statute 
is “an enforcement provision.” “ ‘That being so, Con- 
gress can expand or restrict or repeal any enforcement 
provision to effectuate public policy. 

In the Brooklyn Savings Bank case, the Court held that 
the employee’s right of action was so charged with the 
public interest as to preclude waiver, voluntary settlement 
or compromise of claims arising under the Fair Labor 
Standards Act. The Court stated: 

Where a private right is granted in the public interest to effec- 
tuate legislative policy, waiver of a right so charged or colored 


with the public interest will not be allowed where it would thwart 
the legislative policy which it was designed to effectuate.** 


With reference to the liquidated damage provision the 
court stated: 


The private-public character of this right is further borne out 
by an examination of the enforcement provisions of the Act.*® 

If the right of action granted by the statute is of such a 
public nature as to preclude voluntary settlement, waiver 
or compromise, they are of such a public character as to 
permit regulation of assignments.” 

From the cases reviewed above, it would appear that 
substantial relief could be provided by restrictions on pri- 
vate actions without great risk of successful attack. The 
only real questions would arise if legislation undertook to 
destroy certain or all actions completely without afford- 
ing any opportunity for their prosecution. 


87 Supra note 49. 
88 Tbid at p. 704. 
89 [bid at p. 709. 
90 Rev. Stat. Sec. 3477, 31 U. S. C. Sec. 203 (1940). 
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POWER TO WITHDRAW JURISDICTION OF COURTS 


The power of Congress to regulate the jurisdiction of 
the courts is unquestioned. This power arises from Ar- 
ticle III, section 1 of the Constitution which provides in 
part that “The judicial power of the United States shall 
be vested in one Supreme Court and in such inferior 
courts as the Congress may from time to time establish.” 

The effect of the above constitutional provision was dis- 
cussed at length in Kline v. Burke Construction Co. 
where the Court declared: 


Only the jurisdiction of the Supreme Court is derived directly 
from the Constitution. Every other court created by the general 
government derives its jurisdiction wholly from the authority of 
Congress. That body may give, withhold or restrict such juris- 
diction at its discretion, provided it be not extended beyond the 
boundaries fixed by the Constitution. (Citing cases.) The Con- 
stitution simply gives to the inferior courts the capacity to take 
jurisdiction in the enumerated cases, but it requires an Act of 
Congress to confer it. And the jurisdiction, having been con- 
ferred may, at the will of Congress, be taken away in whole or 
in part; and if withdrawn without a saving clause all pending 
cases though cognizable when commenced must fall. A right 
which thus comes into existence only by virtue of an act of Con- 
gress, and which may be withdrawn by an act of Congress after 
its exercise has begun, cannot well be described as a constitutional 
right. (citing cases)** (Italics supplied.) 


It is apparent that Congress may withdraw entirely the 
right of the courts to proceed with sutts based upon rights 
created by a federal statute. And, it is to be observed, this 
power extends to “all pending cases,” even though cognt- 
zable when commenced. Further, it is well established 
that cases on appeal, when jurisdiction is withdrawn, must 
terminate so far as judicial determination is involved. 

This rule extends to the appellate jurisdiction of the 
Supreme Court as the result of Article III, section 2, 
paragraph 2 of the Constitution that “In all the other 
cases before mentioned, the Supreme Court shall have 
appellate jurisdiction, both as to law and fact, with such 


91 260 U. S. 226, 234, 43 Sup. Ct. 79, 67 L. ed. 226 (1922). 
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exceptions, and under such regulations as the Congress 
shall make.” ” 

The power to withhold jurisdiction from state courts in 
cases arising under the Constitution and laws of the 
United States also includes “the power to restrict the 
occasions when that jurisdiction may be involved.” * 

It is submitted, therefore, that Congress has ample au- 
thority to withdraw from both federal and state courts 
jurisdiction to adjudicate actions or causes of action aris- 
ing under federal statutes, even though such actions are 
in process of judicial determination. 


Power of Congress to Limit or Destroy Statutory Rights 


Even though power to regulate jurisdiction of the 
courts be conceded, it is contended that Section 16(b) of 
the Fair Labor Standards Act creates vested property 
rights protected by the due process clause of the Consti- 
tution. Even assuming, that some form of property right 
is so created, it does not follow that Congress is precluded 
from restricting or obliterating such rights. 


STATUTORY RIGHTS NOT VESTED RIGHTS 


In the first place it cannot be said that the right of ac- 
tion accorded under the Fair Labor Standards Act cre- 
ates a “vested” property right. 

A right cannot be said to be vested, in the constitutional 
sense, unless it amounts to something more than a mere 
expectation of future benefit or interest founded upon an 
anticipated continuance of the existing general law.“ As 
stated by the Supreme Court in Pearsall v. Great North- 
ern R. Co.,* in quoting Mr. Justice Cooley, COOLEY 
Const. L. 332: 


Rights are vested in contradistinction to being expectant or 
contingent. 


92 Ex parte McCardle, 74 U. S. 506, 19 L. ed. 264 (1869); Smallwood v. 
Gallardo, 275 U. S. 56, 48 Sup. Ct. 23, 72 L. ed. 152 (1927). 

93 Bowles v. Willingham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944). 

9411 Am. Jur., Constitutional Law, Sec. 370, p. 1199. 

95 Pearsall v. Great Northern Ry. Co., 161 U. S. 646, 16 Sup. Ct. 705, 40 L. ed. 
838 (1896). 
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The rights granted by the Fair Labor Standards Act can- 
not be vested, therefore, since they are “expectant” or 
“contingent” in that they have not been made certain and 
are founded upon an anticipated continuance of the law. 

A case arising under a statute must be determined on 
the law as it exists at the time judgment is rendered. 
Until the final judgment is passed there is no vested right 
under the statute to be disturbed.” It follows that a cause 
of action under the Fair Labor Standards Act does not 
“vest” until reduced to final judgment. 

The general rule has been stated as follows: 

Generally, a right of action given by statute may be taken away 
at any time, even after it has accrued, and proceedings have been 
commenced to enforce it, . . . .% 

There is ample authority to support the above statement 
of the general rule. 

In Norris v. Crocker, an action was brought under the 
fugitive slave act to recover from the defendant a penalty 
prescribed against one who aided a slave to escape. While 
the action was pending the act was amended, abolishing 
the penalty. The Supreme Court said: 

As the plaintiff's right to recover depended entirely on the 
statute, its repeal deprived the court of jurisdiction over the sub- 
ject-matter. And, in the next place, as the plaintiff had no vested 


right in the penalty, the legislature might discharge the defendant 
by repealing the law.*® 


Again in Flanigan v. Sierra County, the Supreme Court 
stated, as to actions created by statute: 


The general rule is that powers derived wholly from a statute 
are extinguished by its repeal. And it follows that no proceed- 
ings can be pursued under the repealed statute, though begun 
before the repeal, unless such proceedings be authorized under a 
special clause in the repealing act.®® (Italics supplied.) 


That a statutory right cannot “vest” prior to final judg- 
ment was adequately demonstrated by the Circuit Court 


9611 Am. Jur., Constitutional Law, Sec. 382, p. 1213 citing Ex parte Mc- 
Cardle, supra note 92. 

8716 C. J. S., Const. Law, Sec. 254. 

98 13 How. 429, 440, 14 L. ed. 210 (1851). 

99196 U. S. 553, 560, 25 Sup. Ct. 314, 49 L. ed. 597 (1905). 





RETROACTIVE LIABILITIES 165 


of Appeals decision in U. S. ex rel. Rodriguez v. Weekly 
Publications, Inc. In that case suit was brought under 
the Informer’s Act giving an informer as to violation of 
postal regulations the right to sue on behalf of the govern- 
ment and receive fifty per cent of any sums recovered. 
While this suit was in progress, the Act was amended re- 
ducing the percentage of recovery awardable to the in- 
former. 

The court said the amendment deprived the informer 
of no rights guaranteed by the Constitution: 

The relator acquired no vested right prior to the date of the 
amendment. His privilege of conducting the suit on behalf of the 
United States and sharing in the proceeds of any judgment re- 
covered, was an award of statutory creation which, prior to final 
judgment, was wholly within the control of Congress. It is well 
settled that the repeal of a statute under which suit for a penalty 
is brought terminates the plaintiff’s right to recover.’ 

To the same effect is U. S. ex rel. Sherr v. Anaconda Wire 
& Cable Co. Circuit Judge Learned Hand, in writing a 
per curiam opinion, said “but we shall for argument as- 
sume that there was a contract and that it was protected 
by the Constitution.” “Even so,” he continued, “subdi- 
vision (C) was constitutional in putting an end to the 
jurisdiction of the district court.” (Italics supplied.)*” 
It is also interesting to note that the Supreme Court in 
the Brooklyn Savings Bank case at no time referred to the 
employee cause of action under the Fair Labor Standards 
Act as a contract right. For example, the Court said: 


It has been held in this and other courts that a statutory right 
conferred on a private party, but affecting the public interest, 
may not be waived. . . .*°* (Italics supplied.) 


Also, that: 


With respect to private rights created by a federal statute, such 
as Section 16(b), the question of whether the statutory right may 
be waived depends upon the intention of Congress as manifested 
in the particular statute. . . . (Italics supplied.)?* 


100 144 F, (2d) 186, 188 (C. © 4 x... 1944). 
101 57 F. Supp. 106 (S. D. N. 44). 

102 Supra note 49 at p. 704. 

103 Supra note 49 at p. 705. 
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Since the Court was careful to refer to the created right 
as a “statutory right” it seems reasonable to conclude that 
the court did so with full knowledge of the general rule 
pertaining to rights arising from statutes discussed pre- 
viously. 

In connection with “statutory rights,” a recent decision 
in the Texas Supreme Court is particularly relevant. In 
that case," the action arose under section 217(b) of the 
Interstate Commerce Act. It involved a suit by a motor 
carrier to recover certain undercharges from a freight 
forwarder. The undercharges resulted from services per- 
formed by the carrier under a schedule of rates and tariffs 
published by the freight forwarder, on the assumption 
that the latter was a common carrier and therefore per- 
mitted by law to enter into contracts for carrying freight 
pursuant to such published schedule. 

After the transactions occurred, the Interstate Com- 
merce Commission ruled that the freight forwarder was 
not a carrier within the meaning of the Motor Carrier 
Act, was not entitled to a certificate of public convenience, 
and ordered the schedule of tariffs filed by the forwarder 
stricken from the files. 

The plaintiff's suit was founded on the theory that at the 
time the shipments were made the defendant was not au- 
thorized to file tariffs and that the merchandise carried 
for the freight forwarder was subject to a schedule of 
rates higher than those unlawfully published by the for- 
warder. 

Because of the decision of the Interstate Commerce 
Commission, holding that freight forwarders were not 
common carriers, Congress in 1942 added Part IV to the 
Interstate Commerce Act to deal exclusively with oper- 
ations of freight forwarders and provided that no person 
should be subject to any punishment or liability, on ac- 


104 National Carloading Corporation v. Phoenix-El Paso Express, Inc., 142 
Tex. 141, 176 S. W. (2d) 564, 178 S. W. (2d) 133 (1944), cert. den. 322 U. S. 
747, 64 Sup. Ct. 1156, 88 L. ed. 1578 (1944). 
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count of any act done or omitted to be done, in connection 
with the establishment, charge, collection, receipt or pay- 
ment of rates, prior to the effective date of these new 
amendments. This immunity clause was cited as a de- 


fense to the action to recover the undercharges referred 
to above. 


There was directly involved, therefore, an Act of Con- 
gress which in substance cancelled an existing liability 
brought about by prior interpretation of the Interstate 
Commerce Act. The validity of the immunity clause was 
challenged. 


The court overruled the contention that in giving retro- 
active effect to the immunity clause Congress was inter- 


fering with a property right protected by the Fifth 
Amendment, saying: 


We are dealing with the exercise by Congress of a power con- 
ferred by the Federal Constitution to regulate interstate com- 
merce. The provisions of the Fifth Amendment may not be in- 
voked to obstruct a national policy which Congress has the power 
to adopt.*®* 


The court went on to define the kind of vested right 
within the protection of the due process clause in the Fifth 
Amendment. 


Such a right must be something more than a mere expectation 
based upon an anticipated continuance of existing law. It must 
have become a title, legal or equitable, to the present or future 
enjoyment of property, or to the present or future enforcement 
of a demand, or a legal exemption from the demand of another. 
If, before rights become vested in particular individuals, the con- 
venience of the State induces amendment or repeal of the laws 
upon which they are based, those individuals are left without any 
remedy at law to enforce their claims; and if final relief has not 
been granted before the repeal goes into effect, it cannot be 
granted thereafter, even if a judgment has been entered and the 
cause is pending upon appeal. The general rule is that when 
such law is repealed without a saving clause, it is considered, 
except as a transaction past or closed, as though it had never 
existed.*°° 


105 Jbid at p. 150. 


106 [bid at p. 151-2. 
4 
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The significance of this decision cannot be minimized. 
Here the cause of action arose under a federal statute. 
After the action arose, Congress amended the law and 
granted immunity for acts done prior to the effective date 
of the amendments, thus retrospectively taking away an 
existing right of action. The power of Congress to do this 
was sustained by the Supreme Court of the State of Texas 
and certiorari was denied by the Supreme Court of the 
United States. 

This statute, and the court decision, indicate rather 
clearly that, in dealing with rights created by statute, Con- 
gress can successfully destroy the cause of action by re- 
pealing or amending the statute, or by providing retro- 
actively an absolute defense to a cause of action which 
had previously accrued. It would seem therefore that 
Congress likewise would have the constitutional power to 
act with respect to existing causes of action arising under 
such an act as the Fair Labor Standards Act. 

It is submitted, on the basis of the preceding authorities, 
that a cause of action created by a statue does not become 
a vested right until it has been reduced to final judgment. 
Therefore, the rights in question are not “vested” within 
the meaning of the Constitution. 


No VESTED RIGHT IN PUBLIC POLICY 


Secondly, the cause of action provided in Section 16(b) 
of the Fair Labor Standards Act is an enforcement device 
adopted by Congress to aid in bringing about compliance 
with public policy. The Supreme Court recognized this 
in Brooklyn Savings Bank v. O’Neil*™ stating: 

Although this right to sue is compensatory, it is nevertheless 
an enforcement provision. And not the least effective aspect of 
this remedy is the possibility that an employer who gambles on 
evading the Act will be liable for payment not only of the basic 


minimum originally due but also damages equal to the sum left 
unpaid.'* 


107 Supra note 49. 
108 324 U. S. at p. 709. 
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Also in the same case, the Court held that the em- 
ployees’ right of action was so charged with the public 
interest as to preclude waiver, voluntary settlement or 
compromise of claims arising under the statute, declaring: 

It has been held in this and other courts that a statutory right 
conferred on a private party, but affecting the public interest, 
may not be waived or released if such waiver or release contra- 
venes the statutory policy. (Citing case.) Where a private right 
is granted in the public interest to effectuate a legislative policy, 
waiver of a right so charged or colored with the public interest 


will not be allowed where it would thwart the legislative policy 
which it was designed to effectuate.’ 


Continuing the Court said: 


We are of the opinion that the same policy considerations which 
forbid waiver of basic minimum and overtime wages under the 
Act also prohibit waiver of the employee’s right to liquidated 
damages.**® 


Here then is a private right “charged with the public 
interest.” Certainly, it cannot be claimed that an indi- 
vidual has a “vested” right to the continuance of the status 
quo in public policy. If this were acknowledged to be 
so, there would be little need for legislative bodies since 
they would be precluded from acting for fear of disturb- 
ing “vested” rights under previously adopted public 
policy. 

“Property” is something, tangible or intangible, that 
the owner can do with as he sees fit; he can sell it, he can 
assign it, he can compromise it, he can alienate it, he can 
devise it, he can give it away, he can destroy it or he can 
preserve it; it is his and his alone. As said by the Su- 
preme Court of Indiana: 

The word “property” ordinarily means something which one 
has the right to possess, enjoy, and dispose of—the right and 
interest which a man has in lands and chattels. We think that it 


was in this sense that the word “property” was used in the Con- 
stitution." 


109 [bid at p. 704. 
110 [bid at p. 707. 
111 Pennington v. Stewart, 212 Ind. 553, 10 N. E. (2d) 619 (1937). 
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If this right granted by Section 16(b) of the Fair 
Labor Standards Act were to be considered as a vested 
property right prior to final judgment, it must necessarily 
be considered the type of property right which the owner 
may dispose of as he sees fit. However, the Supreme 
Court has said he could not waive it or settle the claim 
asserted under the right. It must follow, therefore, that 
the right accorded cannot be considered as a vested prop- 
erty right protected by the due process clause. Since it 
is not “vested” Congress can alter or obliterate it in fur- 
therance of the public policy stated in the statute giving 
rise to the right. 


PRIVATE RIGHTS CANNOT BAR EXERCISE OF 
CONSTITUTIONAL POWER 


Third, there can be no doubt whatsoever of the broad 
scope of Congressional power when acting under the 
grant contained in the commerce clause of the Constitu- 
tion. As stated recently by the Supreme Court in sustain- 


ing the so-called “death sentence” provisions of the Public 
Utility Holding Company Act of 1935: 

In short, Congress is completely uninhibited by the commerce 
clause in selecting the means considered necessary for bringing 
about the desired conditions in the channels of interstate com- 
merce??? 

Neither can it be doubted that the Fair Labor Stand- 
ards Act was an exercise of the Congressional power to 
regulate interstate commerce. That such was the Con- 
gressional purpose is made clear in Section 2 which de- 
clares the legislative policy, “through the exercise by Con- 
gress of its power to regulate commerce among the several 
states,” to correct certain conditions found to exist in such 
commerce. 

In view of the “completely uninhibited” power under 
the commerce clause, Congress, in the exercise of that 


112 American Power and Light Company v. S. E. C., decided November 1946, 
67 Sup. Ct. 133. 
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power, in furtherance of the public policy, can even abro- 
gate or diminish vested contract rights. 

It is well settled that “contracts between private parties 
cannot create vested rights which serve to restrict and 
limit an exercise of a constitutional power of Con- 
gress 9? 113 

In Norman v. Baltimore & Ohio R. Co., the Supreme 
Court stated: 

Contracts, however express, cannot fetter the constitutional 
authority of the Congress. Contracts may create rights of prop- 
erty, but when contracts deal with a subject matter which lies 
within the control of the Congress, they have a congenital in- 
firmity. Parties cannot remove their transactions from the reach 
of dominant constitutional power by making contracts about them. 
(Italics supplied. )?** 

In Addyston Pipe & Steel Co. v. U. S., the Supreme 
Court said: 

Commerce is the important subject of consideration, and any- 
thing which directly obstructs and thus regulates that commerce 
which is carried on among the States, whether it is state legisla- 
tion or private contracts between individuals or corporations, 
should be subject to the power of Congress in the regulation of 
that commerce.*?® 

Applying the stated principle, the court in Louisville 
& Nashville R. Co. v. Mottley,”* held that a contract, 
valid when made for the giving of a free pass by an inter- 
state carrier, could not be enforced after the Congress 
had passed the Act of June 29, 1906. The court decided 
that the agreement must necessarily be regarded as having 
been made subject to the possibility that, at some future 
time, the Congress “might so exert its whole constitutional 
power in regulating interstate commerce as to render that 
agreement unenforceable, or to impair its value.” The 
Court felt it was inconceivable that the exercise of such 
power “may be hampered or restricted to any extent by 


113 Guaranty Trust Co. v. Henwood, 307 U. S. 247, 59 Sup. Ct. 847, 83 L. ed. 
1266 (1939), citing Norman v. Baltimore & O. R. Co., 294 U. S. 240, 55 Sup. 
Ct. 407, 79 L. ed. 885 (1935). 

114 Supra note 113 at pp. 307-8. 

115 175 U. S. 211, 230, 20 Sup. Ct. 96, 44 L. ed. 136 (1899). 
116 219 U. S. 467, 31 Sup. Ct. 265, 55 L. ed. 297 (1911). 
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contracts previously made between individuals or cor- 
porations. The framers of the Constitution never in- 
tended any such state of things to exist.” 

It is clear, therefore, that there is no constitutional limi- 
tation upon the invalidation of existing and valid con- 
tracts by Congress when it is acting within the scope of 
its delegated authority. This was made clear beyond all 
doubt in Norman vy. Baltimore & Ohio R. Co., supra, 
when the court said: 

There is no constitutional ground for denying to the Congress 
the power expressly to prohibit and invalidate contracts although 


previously made, and valid when made, when they interfere with 
the carrying out of the policy it is free to adopt.’?” 


The reason therefor is obvious. To subordinate the exer- 
cise of the federal authority to the continuing operation of 
previous contracts would be to place to that extent the 
regulation of interstate commerce in the hands of private 
individuals and to withdraw from the control of Congress 
so much of the field as they might choose to bring within 


the range of their agreements.** The Constitution recog- 
nizes no such limitation. 

Moreover, the exercise by Congress of its constitutional 
powers does not depend upon the existence of an “emer- 
gency.” This is made clear by the Supreme Court in its 
decision in Veix v. Sixth Ward Building & Loan Assoc. 
of Newark.” 

The Veix case, supra, involved an appeal by the plain- 
tiff from a judgment of the Supreme Court of New Jersey 
dismissing a suit against a building and loan association 
for the withdrawal value of shares. Restrictions upon the 
right to withdraw had been imposed by statute after the 
shares were purchased. The contention was made by the 
appellant that in so far as the amendments altered the 
statutes in existence at the time the shares were purchased 

117 Supra note 113 at pp. 309-10. 

118 Philadelphia, B. & W. R. R. Co. v. Schubert, 224 U. S. 603, 32 Sup. Ct. 


589, 56 L. ed. 911 (1912). 
119 310 U. S. 32, 60 Sup. Ct. 792, 84 L. ed. 1061 (1940). 
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they were unconstitutional as violations of the contract 
clause of Article I and the due process clause of the Four- 
teenth Amendment. The Supreme Court of the United 
States affirmed the judgment of the New Jersey court, 
saying: 


While the Act of 1932 now under review was not emergency 
legislation, the dangers of unrestricted withdrawals then became 
apparent. It was passed in the public interest to protect the 
=— of the associations for the economic welfare of the 

ROME. 2 

We think they (the statutes) were equally effective as to shares 
bought prior to the enactment of the statute, notwithstanding the 
provisions of Article I, § 10 of the Constitution that ‘““No State 
shall . . . pass any . . . Law impairing the obligation of con- 
tracts.” This is so because the obligation of the Association to 
respond to the application for withdrawal was subject to the 
paramount police power. . . .1*° (Italics supplied.) 

The rule that all contracts are made subject to this paramount 
authority was there reiterated. . . . Such authority is not lim- 
ited to health, morals and safety. Jt extends to economic needs 
ae 

We are here considering a permanent piece of legislation. So 
far as the contract clause is concerned, is this significant? We 
think not. “Emergency does not create (constitutional) power, 
emergency may furnish the occasion for the exercise of 
power.” . . .1** (Italics supplied.) 


On the basis of the foregoing discussion, it is con- 
cluded: 


(1) That the right created by the Fair Labor Stand- 
ards Act is a “statutory right”; 

(2) That “statutory” rights cannot vest until reduced 
to final judgments; 

(3) That, even though the right is a vested contract 
right, it cannot interfere with the carrying out of 
a public policy which Congress is free to adopt; 

(4) That, the Fair Labor Standards Act is an exercise 
of the commerce power and that in exercising such 
power the Congress is “completely uninhibited” 
even though vested contract rights are abrogated 
or impaired. 


120 [bid at pp. 37-8. 
121 [bid at pp. 38-9. 
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If these conclusions are sound in application to cases 
arising under the Fair Labor Standards Act, they would 
most certainly apply to actions authorized under other 
federal statutes. 





CONSTITUTIONALITY OF A TREATY OR AN 
EXECUTIVE AGREEMENT WITH THE 
UNITED NATIONS TO ESTABLISH 
THE “WORLD CAPITAL” IN 
THE UNITED STATES 


JAMES OLIVER MURDOCK 


Factual and Policy Background 


Establishing the “World Capital”—the United Nations 
headquarters or seat of government—in the United States 
raises numerous far-reaching questions. The acceptance 
of the gift of a few blocks in New York City—some 
seventeen acres along the industrialized East River in 
midtown Manhattan—settles a site search that extended 
from Boston to San Francisco. The original idea of a 
substantial zoned open area around the headquarters, 
where the United Nations could have developed and be- 
come the center of interest, has apparently been aban- 
doned for the present. 

The practical problems raised are many. The decision 
to establish the headquarters in the most vulnerable me- 
tropolis and strategic port in the United States was doubt- 
less influenced by the gift of a private citizen, New York’s 
invitation, transportation facilities, housing shortages and 
the well known diversions of this city. 

Providing personal security for foreign representatives 
and their large staffs living throughout this over-popu- 
lated area may cause chronic police headaches. Dissen- 
tient elements and propaganda groups thrive in the mixed 
population of New York City. 

The preservation of national security for the United 
States in its principal strategic Atlantic port, pending the 
development of effective world law and order, cannot be 
overlooked. If the espionage activities centered in the 
embassies of allegedly friendly governments during the 
war are a sample of the modern abuse of diplomatic hos- 

[175] 
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pitality, would it not be prudent to limit the areas in which 
foreign governments may acquire land and buildings and 
private offices for their permanent representatives? They 
will presumably reside throughout this metropolitan area, 
outside the small United Nations headquarters, unless 
limitations are imposed. If, as proposed,’ such perma- 
nent representatives and their staffs are to be granted full 
diplomatic immunity, such as that enjoyed by diplomatic 
missions in Washington, what security controls will the 
Nation preserve over vital shipping lane surveillance and 
other military activities in New York in time of national 
emergency? No foreign government, intending to com- 
ply with the letter and spirit of the United Nations Char- 
ter, could object to limitations as to areas in which their 
representatives may reside, the amounts of land that may 
be acquired or used, and reasonable limitations on the 
number of representatives that may be sent by any one 
government. One great power is reported to have a pa- 
latial estate on Long Island, possibly not too remote from 
a large airport. It would be appropriate for the “Na- 
tional Defense Department” and other responsible United 
States agencies to work out reasonable restrictions, if prac- 
ticable in this modern metropolis. An alternative would 
be, as conditions warrant, to use some relatively vacant 
land in the United States to economically develop an ade- 
quate center, solely devoted to the promotion of world 
peace. Patience, longer range planning and self-imposed 
restraints must be employed, in the meantime, to initiate 
this great undertaking. 

The State of New York will be concerned not only with 
providing police protection and security for the head- 
quarters district, foreign personnel, and the residences 


1 United Nations, General Assembly, Document A/67, 1 September 1946, Joint 
Report by the Secretary-General and the Negotiating Committee on the Nego- 
tiations with the Authorities of the United States of America Concerning the 
Arrangements Required as a Result of the Establishment of the Seat of the 
United Nations in the United States of America, Annex 1 Draft Convention/ 
Agreement Between the United Nations and the United States of America, 
Article V, Section 27. 
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and private offices of permanent representatives, but also 
the question of exemptions from taxation on real estate, 
incomes and other activities will arise. New Jersey and 
Connecticut may also become involved, unless the area of 
international operations is limited. 

Many immunities from National, State and local laws 
are involved. An international organization could not 
properly submit its representatives, agents, records and 
property to the jurisdiction of any one nation in so far as 
their strictly official activities are concerned. 

The question of future growth that would require sub- 
stantially more land should be foreseen. A world organi- 
zation will certainly require more land than that occupied 
by the Pentagon Building, if it is to meet its global obli- 
gations. Is the United Nations to be given the right to 
condemn additional land? If so, how much may it ac- 
quire and how? 


The Draft Convention or Executive Agreement 


Provisions 


The United Nations General Assembly at its First Ses- 
sion in London adopted a resolution on February 13, 1946, 
entrusting the Secretary General with the task of nego- 
tiating “with the competent authorities of the United 
States of America the arrangements required as a result 
of the establishment of the seat of the United Nations in 
the United States of America.” 

A draft Convention or Executive Agreement,’ herein- 
after called the Draft Treaty, between the United Nations 
and the United States of America was negotiated by a 
United Nations Committee and representatives of the 
United States Department of State, with the collaboration 
of representatives of the States of Connecticut and New 
York. 

This working draft, although not complete or approved 
by either party, represents a preliminary approach to the 


2 Ibid Annex 1. 
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problem. In ten articles, subdivided into forty-two sec- 
tions, the Draft Treaty provides for the Headquarters 
District site acquisition, its use for offices, radio broad- 
casting and possibly an airport; the Law and Authority 
in the District, to be substanitally “United Nations Law”; 
Communications and Transit, to provide freedom of in- 
gress and egress to the Headquarters and to United States 
territory; diplomatic immunity for Resident Representa- 
tives to the United Nations and their staffs; Police Pro- 
tection; Public Services and Protection of Amenities; 
and Final Provisions regarding settlement of disputes and 
termination. 

The Draft Treaty is obviously a diplomatic compro- 
mise, replete with ambiguities, rather than a clear legal 
document. It makes no provision for the method of pay- 
ment for land the United Nations may condemn through 
the United States acting as its agent. It practically makes 
of New York City a “World Capital” by providing for 
full diplomatic immunity for Resident Representatives 
and their staffs. Some of the implications of this seem- 
ingly unnecessary and unlimited extension of diplomatic 
privileges and immunities have been mentioned earlier. 
The privileges granted to Resident Representatives of 
foreign powers would be supplemental to those granted 
in a separate General Convention on the Privileges and 
Immunities of the United Nations, approved by the latter 
February 13, 1946, and acceded to but not ratified to date 
by the United States. In view of the tendency of some 
nations seriously to abuse diplomatic privileges and im- 
munities, should not all nations be strictly and progres- 
sively limited to only such immunity from national and 
local laws as is essential to the performance of interna- 
tional official duties? An endeavor should be made to 
assimilate the agents of and representatives to this world 
organization to a legal status similar to that enjoyed by 
federal officials in a federal union of states. No govern- 
ment could properly object to its representatives to a 
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world organization operating in foreign territory being 
required to comply in connection with their unofficial ac- 
tivities with reasonable laws for the protection of all con- 
cerned. What action should be taken in any specific case 
of violation of National, State or local laws, might be left 
to the sound discretion of a board composed of legal rep- 
resentatives of the National, State and local governments 
concerned and of the United Nations. 

There is a real distinction between diplomatic repre- 
sentatives accredited to a foreign government, such as the 
members of the Diplomatic Corps in Washington, and 
the agents of the United Nations and representatives of 
nations to the United Nations. The former require 
agréation with the receiving nation to assure their being 
persona grata before they may enter the country as diplo- 
matic agents. They may also be sent home by the receiv- 
ing state, should they abuse their diplomatic privileges 
and immunities. On the other hand, United Nations 
agents and foreign representatives to this Organization 
need not be persona grata to the United States before en- 
tering this country. It will even be necessary for the 
United States to facilitate the entrance of representatives 
of nations it does not recognize, when such nations are 
members of the United Nations.* The Draft Treaty does 
not make provision for United Nations agents or repre- 
sentatives, who abuse their immunities and privileges, 
being sent home by the United States. Since such a pro- 
vision may be impracticable, an alternative would be to 
subject such persons to the laws of the United States to 
the extent outlined herein. 

The foregoing suggested limitations on immunity from 
the laws of the United States has particular reference to 
acts of foreign representatives not within the scope of 
their duties as exercised in good faith under the Charter. 
I would not propose to hamper in any way the legitimate 


3 [bid Article IV, Section 23. 
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and effective operations and growth of the United Na- 
tions. 

Some of the provisions in the Draft Convention are un- 
necessarily vague and incomplete. Section 31 requires 
the United States to insure the amenities in and about the 
headquarters zone to be occupied by the United Nations. 
The word “amenity” is an indefinite term of social inter- 
course rather than a word of clear significance. If it is 
meant that the United States is to insure that nuisances 
are suppressed in and about the headquarters area or that 
it is zoned to change the whole character of this indus- 
trialized section of Manhattan, it would be desirable to 
spell this provision out in an accompanying annex or re- 
port, showing the beautification program proposed and 
its cost to United States taxpayers. A member of the 
United Nations Secretariat is recently reported to have 
publicly suggested that the view of the Long Island shore 
across the East River from the Manhattan site of the 
United Nations should also be beautified. 

Article X of the Draft Treaty provides for termination 
at will of the arrangement by the United Nations. The 
United States retains no similar right of termination. 
There are not even provisions in the Draft Treaty re- 
garding its duration, revision or amendment. One am- 
biguous provision, Section 37, requires the United States 
under certain conditions to purchase the abandoned site, 
should the United Nations decide to move its headquar- 
ters. A preferable provision would be for the United 
States or the State of New York to retain a simple option 
to buy the site, if it is abandoned. Restrictions on the sale 
to others could be limited to purchasers with a known 
legitimate use of the land. 

Enough has been mentioned to indicate the character 
of the substantial rights and privileges needed and those 
sought in order to establish the United Nations headquar- 
ters in the United States territory. The Draft Treaty 
should be perused for full details. It would be desirable 
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to revise this Draft Treaty so as to set forth clearly its 
essential purposes in broad general terms, leaving the im- 
plementing details to co-ordinated and concurrent legis- 
lation by the National, State and local governments con- 
cerned and by the United Nations, and to appropriate 
detailed regulations to be worked out in the light of ex- 
perience. 

In revising this document the following considerations, 
in addition to suggestions made heretofore, should be kept 
in mind: 

1. The vital interests and rights of the United Nations 
as well as those of the United States should be equally pro- 
tected. In order to protect the interests of the United 
States, the terms of the Draft Treaty should be studied by 
all interested government agencies and by the Senate For- 
eign Relations Committee in order to formulate a real- 
istic and binding understanding. Its essential features 
should not be dictated by diplomatic minds, whose pre- 
occupation often lies in obtaining and trading immunities 
from law and special privileges. A “people’s peace” re- 
quires a more lasting foundation on terms that are fair to 
all concerned and devoid of special privilege. 

2. Ambiguities should be eliminated. If a cession of 
United States territory to the United Nations is not con- 
templated, why not say so in the Draft Treaty? This 
would clarify many doubtful legal questions. It should 
not be left to inferences to be drawn from such ambiguous 
and contradictory provisions as those in Article III of the 
Draft Treaty, regarding the Law and Authority in the 
Headquarters District. This Article, after apparently 
granting legal authority in the Headquarters District to 
the United Nations, nevertheless states that except as 
otherwise provided United States Federal, State and local 
laws shall apply therein, however courts applying such 
laws shall take into account the regulations enacted by the 
United Nations. This challenge to the genius of even the 
“Philadelphia Lawyer,” requires clarification. 
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3. If territory is not to be ceded to the United Nations, 
but it is only to enjoy such liberties, privileges and im- 
munities in the United States as may be necessary for the 
exercise of its functions and the fulfillment of its pur- 
poses, as contemplated in Articles 104 and 105 of the 
Charter,‘ why not use language in the treaty to make this 
abundantly clear? The Draft Treaty proposes the grant- 
ing of rights rather than privileges to the United Nations, 
which the United States reserves no right to modify or 
terminate. 

4. Finally, it would be statesmanlike for the definitive 
treaty to anticipate and provide for the probable future 
land needs and other requirements of the United Nations 
for the next hundred years. This would give the Organi- 
zation a sense of security and permanency. This might 
require the cession, when needed, of an adequate and 
properly located Headquarters District comparable in 
size to the District of Columbia. But if this is proposed, 
should it not be clearly and frankly stated in the Treaty? 


Constitutional Status of the Draft Treaty 


Before taking up the question of the status of a treaty 
and an executive agreement under the Constitution of the 
United States, two preliminary questions will be briefly 
discussed. 

The question whether the United States may enter into 
a treaty with an organization such as the United Nations 
is relatively unexplored. ‘Treaties are ordinarily nego- 
tiated directly between nations. Sustaining the Govern- 
ment’s power to enter into a treaty with the United Na- 


* United Nations Charter, “Article 104. The Organization shall enjoy in the 
territory of each of its Members such legal capacity as may be necessary for the 
exercise of its functions and the fulfillment of its purposes. Article 105. 1. The 
Organization shall enjoy in the territory of each of its Members such privileges 
and immunities as are necessary for the fulfillment of its purposes. 2. Repre- 
sentatives of the Members of the United Nations and officials of the Organiza- 
tion shall similarly enjoy such privileges and immunities as are necessary for 
the independent exercise of their functions in connection with the Organization. 
3. The General Assembly may make recommendations with a view to determin- 
ing the details of the application of paragraphs 1 and 2 of this Article or may 
propose conventions to the Members of the United Nations for this purpose.” 
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tions, however, imposes no strain on constitutional inter- 
pretation. The essential purpose of the proposed treaty 
is the same as that of a multipartite treaty to establish a 
base of operations for the development of international 
law and order. To insist on the United States negotiat- 
ing a multipartite treaty with all other members of the 
United Nations in order to establish the United Nations 
headquarters in the United States would be obstructive, 
highly technical and unrealistic. The United Nations by 
entering into a treaty with the United States would be act- 
ing in behalf of all its other members for the benefit of all 
member nations, including the United States. The United 
Nations, acting collectively for the community or family 
of nations, affords an effective method of negotiation. 
The United States has long participated in the activi- 
ties of the Pan-American Union and other international 
organizations. It is a member of the United Nations 
Organization. The power to negotiate a binding treaty 
of a permanent character with this Organization by fol- 
lowing the prescribed constitutional procedure is im- 
plicit in the nature of the foreign relations power. To 
deny it would amount to holding that the United States 
may not pursue a positive and effective foreign policy in 
co-operation with other nations to maintain world peace 
through an international organization. Surely the con- 
stitutional power to make war is not broader than the 
treaty making power to facilitate the maintenance of 
world order under law. The Constitution does not com- 
mit the United States to a policy of war and self-destruc- 
tion. A wise interpreter of the treaty making power, with 
long experience as Secretary of State and on the Supreme 
Court, has stated,° “I think it is perfectly idle to consider 
that the Supreme Court would ever hold that any treaty 
made in a constitutional manner in relation to the external 
concerns of the nation is beyond the power of the sov- 


5 Charles Evans Hughes, Proceedings American Society of International Law, 
1929, p. 194. 
5 
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ereignty of the United States or invalid under the Con- 
stitution of the United States where no express prohibition 
of the Constitution has been violated... . It is a power 
that has no explicit limitation attached to it, and so far 
there has been no disposition to find in anything relating 
to the external concerns of the nation a limitation to be 
implied.” 

The constitutional question of the power of the United 
States to acquire and cede part of the territory of one of 
the States to this international Organization is not defi- 
nitely raised by the Draft Treaty under discussion. If 
the procedure suggested above of giving liberties, im- 
munities and privileges to the United Nations for an 
agreed period, rather than indefinitely granting sovereign 
rights to the United Nations in United States territory is 
followed, no constitutional question involving the consent 
of the State of New York would seem to be raised. Of 
course, the consent of the Government of the State of New 
York to the establishment of the United Nations head- 
quarters in that State is and will be expressed in the action 
it has taken and takes to achieve this result. It is clear 
that a treaty between the United Nations and the United 
States, that does not cede territory or sovereign rights, 
would be legally binding on the State of New York. If, 
however, a cession of territory or sovereign rights should 
be contemplated, possibly a distinct constitutional ques- 
tion arises, somewhat similar to that incident to the estab- 
lishment of the District of Columbia as the seat of the 
Federal Government. In this event the express consent 
of the State of New York ought to be procured to fore- 
close the question. The Constitution expressly provides 
that Congress shall have power to exercise “over all Places 
purchased by the Consent of the Legislature of the State 
in which the same shall be . . .,” “like Authority” to that 
granted over “such District . . . as may, by Cession of 
particular States and the Acceptance of Congress, become 
the Seat of Government of the United States.” (Art. I, 
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Sec. 8.) On familiar principles of logic and rhetoric this 
provision implies that land acquired by the United States 
within the territory of particular States by purchase or 
by eminent domain but without the feature of legislative 
“Cession” by the State or States concerned, is not thereby 
brought within the exclusive legislative power of the 
United States.° And if the United States itself has never 
acquired exclusive legislative power over such land, how 
can it effectively transfer exclusive jurisdiction therein to 
the United Nations? 

To turn to the question of the status of a treaty and an 
executive agreement under the Constitution, the consid- 
eration given to this question to date by United States 
authorities meticulously avoids the clear constitutional 
treaty making procedure by expressing a preference for 
the nebulous executive agreement procedure. 

The Acting Secretary of State on July 9, 1946, re- 
quested an opinion from the Attorney General as to 
whether a proposed Draft Treaty between the United 
Nations and the Government of the United States of 
America relating to the establishment of the seat of the 
United Nations in the United States required a treaty, to 
be ratified by and with the advice and consent of the 
Senate, which would be contemplated by calling the docu- 
ment a “Convention,” or whether it should be in the form 
of an Executive Agreement, signed under the authority 
of the President pursuant to a joint resolution of Con- 
gress. The Department of State expressed a preference 
for the executive agreement based on enabling Congres- 
sional authority in general terms. 

The Attorney General’s opinion was apparently re- 
quested because representatives of the United Nations 
had indicated concern as to whether an executive agree- 
ment would have the same binding effect as a treaty. They 
urged that “the method adopted should be one which 
would give the United Nations the maximum legal pro- 


® Bowen v. Johnston, 306 U. S. 19, 59 Sup. Ct. 442, 83 L. ed. 455 (1939). 
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tection, and in particular insure that those provisions 
which concerned states of the Union should be directly 
binding upon those states as well as upon the United 
States of America.” Representatives of the United States 
had theretofore advised the United Nations representa- 
tives that either form would have the same legal effect 
both in international law and in United States constitu- 
tional law. This doubtful question was submitted to the 
Attorney General in the following language: 


“Would the enclosed agreement when executed by 
the President pursuant to authorization by a joint 
resolution of the Congress operate as the supreme 
law of the land superseding any inconsistent State or 
local laws with the same effect in that regard as a 
treaty ratified by and with the advice and consent of 
the Senate?” 


The substance of the Attorney General’s opinion‘ of 
August 20, 1946, in response to the question submitted 
concurred with the view of representatives of the Depart- 
ment of State. He held in substance that a joint resolu- 
tion of the Congress, approved by the President, is plainly 
a law of the United States, and that the proposed agree- 
ment establishing the United Nations headquarters in the 
United States when executed by the President pursuant 
to a joint resolution of the Congress, will have the same 
binding effect as a treaty in superseding inconsistent State 
and local laws. 

After citing the express provision in the Constitution 
regarding the supremacy of the Constitution, the laws 
of the United States and treaties,* the Attorney General’s 
Opinion states that it is axiomatic that where there is a 
conflict between a State or local law and a treaty, the 
State or local law must yield. Without elaborating the 

7 Reprinted in Department of State Bulletin, Dec. 8, 1946, page 1068. 

8 Article VI, Clause 2, “This Constitution, and the laws of the United States 
which shall be made in Pursuance thereof; and all treaties made, or which shall 
be made, under the Authority of the United States, shall be the supreme Law of 


the Land; and the Judges in every State shall be bound thereby, any Thing in 
the Constitution or Laws of any State to the Contrary notwithstanding.” 
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efficacy or recommending the orthodox use of the Treaty 
making power, the opinion asserts the following conclu- 
sion: “Since a joint resolution, approved by the Presi- 
dent, is, plainly, a law of the United States, . . . it follows 
that an otherwise valid joint resolution authorizing exe- 
cution of the proposed agreement will supersede State or 
local laws inconsistent with the joint resolution or the 
agreement.” ‘This amounts to holding that Congress can 
authorize the Executive to make any agreement in any 
department of foreign affairs, and that in the absence of 
advance authorization, it can approve, by joint resolution 
of Congress, what he has concluded definitively or tenta- 
tively. This conclusion relies heavily on three recent and 
novel Supreme Court decisions,’ which are apparently 
considered sufficiently potent by the Attorney General to 
reorient the treaty making power into the hands of the 
President and the Congress, without Constitutional 
amendment. The House of Representatives takes a con- 
trary view. It has sought from an early date a position 
comparable to that of the Senate in the making of trea- 
ties. In May 1945, the House debated a proposed con- 
stitutional amendment which would have made the ma- 
jorities of both Houses of Congress sufficient to consent 
to the ratification of treaties by the President, in lieu of 
the present provision which requires the advice and con- 
sent of two-thirds of the Senate. The Resolution propos- 


ing this amendment was, however, defeated in the House 
on May 9, 1945. 


® United States v. Curtiss-Wright Export Corp., 299 U. S. 304, 316, 57 Sup. 
Ct. 216, 81 L. ed. 255 (1936); United States v. Belmont, 301: U. S. 324, 331, 
57 Sup. Ct. 758, 81 L. ed. 1134 (1937); and United States v. Pink, 315 U. S. 
203, 62 Sup. Ct. 552, 86 L. ed. 796 (1942). See, for an analysis of the fallacious 
theory of these cases Levitan, The Foreign Relations Power: An Analysis of 
Mr. Justice Sutherland’s Theory (1946) 55 Yate L. J. 467. The Pink case, 
decided on the authority of the Belmont case, sustained the validity of the 
Roosevelt-Litvinoy exchange of notes or executive agreement and extended its 
effectiveness to the point of disregarding express constitutional limitations. The 
Supreme Court approved the effectiveness in the United States of Soviet con- 
fiscatory decrees when the United States is to be the recipient of the loot as 
assignee of Soviet Russia. Vigorous dissents, however, of Stone, C. J. and 
Roberts, J. sustain the basic doctrine in the Constitution that private property 
may not be taken without the payment of just compensation. The reliance of the 
Attorney General’s Opinion on this line of novel decisions demonstrates the 
difficulty of sustaining his conclusion. 
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A resort to the citation of dicta in inapplicable court 
decisions or of anomalous interpretations of constitu- 
tional limitations is implicit in the Attorney General’s 
opinion in order to justify the doctrine of nullification. 
The logical next step would indicate the assertion of ex- 
ecutive omnipotence—government by executive decrees 
and secret international executive agreements. The Con- 
gress would become superfluous. This result has occurred 
in a number of countries. 

There is, of course, within the foreign relations power, 
scope for executive agreements of minor character involv- 
ing temporary or single transactions. Such agreements 
may be effected by an exchange of notes. Similarly, where 
the Congress has a specific constitutional legislative 
power, it may enact a law such as the Trade Agreements 
Act and delegate therein powers to the President to make 
executive agreements within specified limitations. It does 
not follow, however, that executive agreements based on 
statutes of Congress, which it has no specific constitu- 
tional powers to enact, may be used to nullify the treaty 
making power reposed in the President and Senate. The 
arguments of convenience and political expediency do not 
render obsolete the treaty making power, the essential 
function of which is to enter into binding commitments 
of a permanent nature regarding matters of international 
concern. 

The proposed Draft Treaty to provide for the estab- 
lishment of the United Nations headquarters in the 
United States is clearly a matter for the exercise of the 
treaty making power, if abiding assurances of a perma- 
nent home are to be given this Organization. If the latter 
is satisfied with a modus vivend1,” which imposes no legal 
obligations, simple exchanges of notes between the Sec- 
retary General of the United Nations and the govern- 

10 The League of Nations relations concerning its headquarters in Switzer- 
land were adjusted by a modus vivendi signed in 1926. League of Nations 


Documents c. 558. 1926. V. and c. 555. 1926 V. The League Covenant con- 
tained two provisions relative to the League’s status under municipal law: 
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ments of the United States, the State of New York and 
local authorities would suffice. An Executive Agreement, 
pursuant to a joint resolution of Congress, would afford 
the United Nations no greater protection or permanency 
under the laws of the United States than a modus vivendt. 
Each succeeding Congress and President are clearly en- 
titled to change the laws and executive agreements of their 
predecessors. 

On the other hand, a treaty is similar in some respects 
to a constitutional amendment, when it deals with any 
matter appropriate to the conduct of International rela- 
tions which is not expressly forbidden by the Constitution. 
This proposition is substantiated by the long established 
practice of entering into treaties, which are later imple- 
mented by Congressional legislation. The treaty itself 
confers broader legislative power on the Congress. This 
process is well illustrated in the case of Missouri v. Hol- 
land.“ A properly ratified treaty is binding upon the 
United States and the States of the Union for the term 
specified in the treaty. The international obligation can- 
not be repealed by an Act of Congress, although the Con- 
gress may change domestic legislation in such a way that 
the international obligation may be violated and thereby 
subject the Nation to international legal claims. 

It is not clear why the Department of State or the At- 
torney General insisted on utilizing the nebulous expedi- 
ent of an executive agreement in connection with this 
Draft Treaty. The United Nations seeks the maximum 
legal protection in establishing its permanent headquar- 
ters and is appropriately concerned that the arrangement 
should be binding, at least for a substantial term, upon 
the States of the United States as well as upon the United 
States. Such assurances can only be given the United 


(a) representatives of members and officials to the League when engaged in 
League business would enjoy diplomatic privileges and immunities and (b) the 
buildings and other property occupied by the League or its officials or by repre- 
sentatives of members would be inviolable, Covenant of the League of Nations, 
Art. 7, Sections 4, 5. 

11 252 U. S. 416, 40 Sup. Ct. 382, 64 L. ed. 641 (1920). 





190 THE GEORGE WASHINGTON LAW REVIEW 


Nations by a treaty, entered into by the United States in 
the manner expressly provided by the Constitution. The 
President and the Congress have no constitutional power 
to deal with this novel question in the absence of a treaty. 
Once the treaty making power, however, is constitution- 
ally exercised by the President and the Senate, inconsist- 
ent State and local laws would be superseded, the Nation 
would be legally bound and the Congress could enact 
valid legislation to implement the treaty. It is believed 
that the proposed executive agreement-joint resolution of 
Congress procedure, approved in the Attorney General’s 
opinion as the equivalent of a treaty, would have no 
legally binding effect. It would, at most, morally bind the 
present President and the present Congress. It would 
not supersede inconsistent State and local laws. If the 
proposed arrangement with the United Nations cannot 
be sufficiently clarified by further negotiations to formu- 
late a treaty acceptable to both parties, a frank resort to a 
modus vivendi as heretofore outlined would be preferable 
for the time being. 

Resort to the joint resolution of Congress and executive 
action in foreign relations matters has at times been con- 
doned when there was a national emergency or no pros- 
pect of securing Senatorial advice and consent. But there 
is no public indication that, under the present bi-partisan 
conduct of foreign relations, the advice and consent of 
two-thirds of the Senate would not be forthcoming in the 
event that a unambiguous treaty, that mutually protected 
the vital interests of the parties, were submitted to the 
Senate. 

The United States can well afford and should deal gen- 
erously with the United Nations by providing it with a 
permanent headquarters site. This can only be accom- 
plished by negotiating an enduring treaty, and not by the 
expedient of a revocable executive agreement, pursuant 
to a joint resolution of Congress that the next Congress 
may repeal. 








THE END OF THE WAR 
THEODORE FRENCH 


Almost from the beginning of the nation cases have 
arisen which involve the question of the duration of war 
after actual fighting has ceased. This question is as im- 
portant as ever from the standpoint of both public and 
private law. In this period of reconversion, which is 
coming to a close, many powers of the government have 
been and are dependent on the existence of “war” or “hos- 
tilities.”* Many private contracts and other documents 
doubtless use similar terminology, since the end of the war 
is an event important in business transactions. 

After the Revolutionary War arose Ware v. Hylton, 
where it was decided that under the Peace Treaty of 1783 
British creditors might recover their debts although their 
interests had been confiscated by the Colonies during the 
war. The court stated that “the treaty of peace abolishes 
the subject of the war,” ° and their claims were dependent 
on that treaty. 

After the Civil War it was said: 

. . the (war) power is not limited to victories in the field and 
the dispersion of the insurgent forces. It carries with it inher- 
ently the power to guard against the immediate renewal of the 


conflict, and to remedy the evils which have arisen from its rise 
and progress.* 


The Civil War was held to have ended at different 
times and at different places according to government 
proclamations,” although a slightly earlier case had held 
that the proclamation of August 20, 1866, declaring that 
the war had ended in Texas “and throughout the whole 
of the United States of America” had ended the war.* 


1 See by of the Attorney General of Sept. 1, 1945, H. Doc. 282, 79th 
Cong. 49. 
23 ‘Dall. 199 (1796). 
3 Id. at p. 230. 
Py te v. Kahn, 11 Wall. 493, 507, 20 L. ed. . 8 S. 1870). 
5 The Protector, 12 Wall. 700, 20 L. ‘ed. 463 (U. S. 1871). 
6U. S. v. Anderson, 9 Wall. 56, 19 L. ed. 615 (U. S. 1869). 


[191] 
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Both cases emphasized that there was so much doubt as 
to when acts of hostility had ceased that some public act 
was required to set the date. 

After the Spanish-American War the owner of a Span- 
ish ship seized during the war brought suit against the 
United States to recover compensation for the use of the 
ship by the United States after the termination of hostili- 
ties by a protocol of August 12, 1898. The court held that 
the state of war did not in law cease until the ratification 
in April, 1899 of the Treaty of Peace.’ 

A number of cases arose after World War I.° One 
most often cited is Hamilton v. ‘Kentucky Distilleries & 
Warehouse Co.’ An Act” passed Nov. 21, 1918 provided 
that after June 13, 1919 “until the conclusion of the pres- 
ent war and thereafter until the termination of demobili- 
zation, the date of which shall be determined and pro- 
claimed by the President of the United States,” it would 
be unlawful to withdraw whiskey from a warehouse. On 
Oct. 10, 1919 the warehouse company brought suit against 


the Collector of Internal Revenue to enjoin him from in- 
terfering with the process of withdrawal and distribution 
on the ground that the act was void as the war was over. 
The court held the act valid as the war and many war ac- 
tivities had not ceased. It said: 


In the absence of specific provisions to the contrary the period 
of war has been held to extend to the ratification of the treaty of 
peace or the proclamation of peace." 


A requisitioning act, passed May 16, 1918,” was up- 
held even though used to requisition land in March, 1919 
for war housing * and an amendment, passed on Oct. 22, 


7 Hijo v. United States, 194 U. S. 315, 24 Sup. Ct. 727, 48 L. ed. 994 (1904). 


8 Many cases and the political events bringing about peace were discussed in 
a note in this Review of April, 1945, 13 Geo. Wasu. L. Rev. 346. 


9251 U. S. 146, 40 Sup. Ct. 106, 64 L. ed. 194 (1919). 

1040 Strat. 1045 (1918). 

11251 U. S. at p. 165. U.S. v. Minery, 259 Fed. 707 (Conn. 1919). 
12 40 Strat. 550 (1918). 

18 U. S. v. Stein, 48 F. (2d) 626 (N. D. Ohio 1921). 
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1919,** to the Lever Act,** the price control act of that 
day, was likewise upheld.” 

While these cases have primarily dealt with the legis- 
lative authority of the Congress, they do indicate the in- 
tention that war powers should be exercised in the period 
involving the liquidation of the war emergency. There 
are two cases decided after the last war which perhaps 
bring this out more clearly. In Dexter & Carpenter, Inc. 
v. United States," the United States demurred to a pe- 
tition filed by Dexter to recover a sum for coal requisi- 
tioned in the Fall of 1919. The court said compensation 
should be paid because the railroads were being lawfully 
operated by the United States as a war measure and as 
part of the “common defense,” and this was as true after 
the signing of the Armistice as before. 

In Commercial Cable Co. v. Burleson,* Commercial 
brought suit for damages because Burleson on the 16th of 
November, 1918, under authority of a proclamation of 
the President, seized Commercial’s cables in the name of 
the President for operation by the government. The 
proclamation stated that the President “during the con- 
tinuance of the present war” was authorized to seize and 
operate any marine cable “for the duration of the war,” 
but the possession should not extend “‘beyond the date of 
the proclamation by the President of the exchange of rati- 
fications of the treaty of peace.” ” 


The court dismissed the plaintiff's bill saying: 


Even if I were to assume that the power were only extensive 
with a state of war, a state of war still existed. It is the treaty 
which terminates the war. The Protector, 12 Wall. 700, 20 L. ed. 
463; Hijo v. U. S., 194 U. S. 315, 24 Sup. Ct. 727, 48 L. ed. 994. 


1441 Srat. 297, 298 (1919). 

1540 Stat. 276 (1917). 

16C, A. Weed & Co. v. Lockwood, 266 Fed. 785 (C. C. A. 2d, 1920). 
17 275 Fed. 566 (Del. 1921). 

18 255 Fed. 99 (S. D. N. Y. 1919). 


19 For the proclamation, see Southwestern Telegraph & Telephone Co. v. City 
of Houston, 256 Fed. 690, 691 (S. D. Tex. 1919). 
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An armistice effects nothing but a suspension of hostilities; the 
war still continues. 


The national security and defense is to be judged not by the 
immediate present, but by the stability of the ensuing state of 
peace. The terms of the final conventions, the success of the 
nation in achieving the aims with which it set out, and which it 
may have adopted during the progress of the war, are the measure 
of that security and defense. 


This case was reversed on the ground that the question 
had become moot.” 

The chief purpose of this article is to examine the law 
as it has developed after World War II. The official 
events are as follows in the light of which the cases must 
be read. On May 7, 1945, unconditional surrender terms 
were signed by the military leaders of Germany. On 
August 14, 1945, the Japanese government announced 
that it accepted our terms and on September 2, 1945 the 
formal documents were signed on the deck of the U. S. S. 
Missouri. On August 16, 1945, the President issued a 
proclation ™ calling on the people to give thanks for the 
victory won. The proclamation related how the war 
lords of Japan had surrendered, how a global victory had 
been won. No mention was made of the end of the war 
or of hostilities. 


20 250 U. S. 360, 39 Sup. Ct. 512, 63 L. ed. 1030 (1919). The question as to 
the termination of World War I arose in a number of other cases. The follow- 
ing concluded that the war did not end with the armistice: 
(1) Kahn yv. Anderson, 255 U. S. 1, 41 Sup. Ct. 224, 65 L. ed. 469 (1920) 
(Power of court-martial) ; 

(2) In re Miller, 281 Fed. 764, 775 (C. C. A. 2d, 1922) (Power of the Alien 
Property Custodian) ; 

(3) Ex parte Sichofsky, 273 Fed. 694 (S. D. Cal. 1921), aff'd 277 Fed. 762 
(C. C. A. 9th, 1922) (Wartime Immigration Act) ; 

(4) Weisman v. United States, 271 Fed. 944 (C. C. A. 7th, 1921) (Stealing 

telegraph wire under wartime control) ; 

(5) Dooley v. Johnson, 24 P. (2d) 540 (Cal. App. 1933) (Veterans’ Tax 

ime under State Law—Peace by Resolution of Congress, July 22, 

(6) Industrial Commission of Ohio v. Rotar, 124 Ohio St. 135, 179 N. E. 137 

(1931) (Workmen’s compensation, statute of limitations, termination of 
the war only by bilateral treaty). 

On the other hand, a few state cases have held that the First World War ter- 
minated with the Armistice Day: Lefevre v. Healy, 92 N. H. 162, 26 A. (2d) 
681 (1942) :(Tax exemption for veterans) ; State ex rel. Peter v. Listman, 157 
— 229, 288 Pac. 913 (1930) (Veterans. preference for appointment to police 
force 
21 Proclamation 2660, 10 Fep. Rec. 10111 (1945). 
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On August 18, 1945, the President issued Executive 
Order No. 9599 for the guidance of the war agencies.” 
He stated that its purpose was for “fully mobilizing the 
resources of the Government in this final stage of the war 
emergency,” and he prescribed policies for the govern- 
ment in dealing with problems “arising out of the tran- 
sition from war to peace.” The President apparently 
conceived of a status that was not war and not peace, a 
conception, as we have seen, not entertained by the courts. 
More detailed considerations of policies to be followed 
are contained in his message to Congress of Sept. 6, 1945.”* 
In his message he states that “The end of the war came 
more swiftly than most of us anticipated.” * Obviously, 
he used language in a popular sense because later he says: 


The time has not yet arrived, however, for the proclamation of 
the cessation of hostilities, much less the termination of the war.”® 
Attached to his message was a list of wartime statutes 
prepared by the Department of Justice and transmitted 
by a letter from the Attorney General of Sept. 1, 1945.” 
The letter points out that the statutes terminate under 
various language. In the Attorney General’s opinion, 
statutes using the word “war” were effective until a final 
state of peace had been restored unless some earlier ter- 
minating date was made effective by appropriate govern- 
mental action, and statutes terminating “upon the cessa- 
tion of hostilities, as proclaimed by the President” re- 
ferred to a formal proclamation. 

On Sept. 29, 1945, the President issued a proclamation 
ending the emergency period for the purposes of Section 
124 of the Internal Revenue Code.” ‘This section pro- 
vides for the rapid amortization of emergency facilities 
as an encouragement to wartime expansion. The procla- 

2210 Fep. Rec. 10155 (1945). 

23 H. Doc. 282, 79th Cong., p. 1. 
24 Id. at p. 2. 
25 Jd. at p. 9. 


26 Td. at p. 49. 
27 Proclamation 2669, 10 Fep. Rec. 12475 (1945). 
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mation, therefore, has no wide application. On Decem- 
ber 31, 1946, the President issued a further proclama- 
tion * stating: 


Although a state of war still exists, it is at this time possible 
to declare, and I find it in the public interest to declare, that hos- 
tilities have terminated. 


The cases arising after World War II fall into two 
groups, those dealing with public law, generally the 
powers of the government after V-J Day, and those deal- 
ing with private suits. 

In Application of Yamashita,” the authority from 
past wars was followed. This case involved an applica- 
tion for habeas corpus on the ground that the Japanese 
general was improperly tried by a military court in the 
Philippines. In the majority opinion, Chief Justice Stone 
said: 


The trial and punishment of enemy combatants who have com- 
mitted violations of the law of war is thus not only a part of the 
conduct of war operating as a preventive measure against such 
violations, but is an exercise of the authority sanctioned by Con- 
gress to administer the system of military justice recognized by 
the law of war. That sanction is without qualification as to the 
exercise of this authority so long as a state of war exists—from 
its declaration until peace is proclaimed. See United States v. 
Anderson, 9 Wall. 56, 70; The Protector, 12 Wall. 700, 702; 
McElrath v. United States, 102 U. S. 426, 438; Kahn v. Ander- 
son, 255 U.S. 1, 9-10. The war power, from which the commis- 
sion derives its existence, is not limited to victories in the field, 
but carries with it the inherent power to guard against the imme- 
diate renewal of the conflict, and to remedy, at least in ways Con- 
gress has recognized, the evils which the military operations have 
produced. See Stewart v. Kahn, 11 Wall. 493, 507.%° 


In several cases the right of the President to order the 
removal of alien enemies by a proclamation issued on 
Sept. 8, 1945 was questioned. In Citizens’ Protective 
League v. Byrnes,” suit was brought for a mandatory in- 
junction to restrain the Secretary of State from deporting 


28 ee 2714, 12 Fev. Rec. 1 (1947). 

29 327 U. S. 1, 66 Sup. Ct. 340, 90 L. ed. 343 (Feb. 4, 1946). 
30 327 U. S. at pp. 11-12. 

81 Proclamation 2662, -. Fep. Rec. 11635 (1945). 

32 64 F. Supp. 233 (D.C . Feb. 4, 1946). 
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the personal plaintiffs under the provisions of the procla- 
lamation. The court dismissed the complaint saying that 
a state of war still existed, that this state has been held to 
extend to the ratification of the treaty of peace or the 
proclamation of peace. The court noticed further that 
the condition of enemy powers by virtue of the fact that 
there was no government existing in any of them with 
which a treaty could be negotiated lead to the same con- 
clusion. The same result was reached in an action against 
the Attorney General, reaching the Court of Appeals, 
where it was pointed out that no peace treaty had yet been 
signed with Germany, and the state of war had not been 
terminated by Act of Congress or by Executive Procla- 
mation.” 

Bowles v. Ormesher Bros.** arose under the Price Con- 
trol Act. Suit was brought by the Administrator to en- 
join the payment of a total amount for live animals in 
excess of the amount allowed by the applicable maximum 
price regulation. Against the defendants’ urging that the 
United States was no longer at war, the court said that the 
state of war persisted and Congress had not seen fit “to 
declare the end of the emergency, or specifically to termi- 
nate the operation of the Act.” * 

The Elqui * involved a libel by a Danish corporation 
in a federal court to compel the return of a ship requi- 
sitioned by the Chilean government “for the duration of 
the present war.” The court dismissed the libel on the 
authority of Hamilton v. Kentucky Distilleries and other 
earlier cases and pointed out that a private contract be- 
tween two parties was not involved, but the official decree 
of a government which would presumably use language 
in the technical sense. The court neglected any question 
of the state of the Chilean law.” 


88 Citizens Protective League v. Clark, 155 F. (2d) 290 (App. D. C. May 2, 
1946) ; United States v. Watkins, 67 F. Supp. 556 (S. D. N. Y. Aug. 6, 1946). 

8465 F. Supp. 791 (Neb. May 16, 1946). 

85 Jd. at p. 793. 

3662 F. Supp. 764 (E. D. N. Y. Sept. 26, 1945). ! 

87 (1945) 20 Turane L. Rev. 440. 
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A Florida case * involved a suit by certain police of- 
ficers to compel the retirement of an assistant chief of 
police who had reached the statutory age of 65. An act, 
amended in 1943, provided that no employee could be 
compelled to retire at the age of 65 “as long as the present 
state of war with the Axis Powers or any of them, shall 
actively continue.” The court pointed out that our troops 
were still abroad and were continually being replaced. 
In spite of this being a purely local problem, it held that 
the war continued and thus affirmed the order of the lower 
court dismissing the complaint. 

In extending some of the wartime legislation Congress 
seems to have been fully aware of the technical point of 
law that the war does not cease with the end of actual 
fighting. ‘The House report” on the extension of the 
Second War Powers Act“ at the end of 1945 pointed out 
that although the Axis Powers had been brought to un- 
conditional surrender, “yet neither the war nor the peace 
has been won.” In the House debates to questions as to 
when the war would end, Mr. Sabath explained that the 
war would be declared at an end when the President 
could see his way clear to do so or when the Congress 
acted, but he didn’t think they were ready to do this be- 
cause there were a great many things still to be done.” 
Mr. Robsion of Kentucky in turn pointed out that the war 
could only end through a proclamation by the President 
or by a resolution adopted by both Houses of Congress.“ 
The same type of discussion arose in debates during 
March, 1946 over the further extension of the Second 
War Powers Act in June of 1946.*° Mr. Harness of Indi- 
ana asked indignantly about the allocation powers claim- 
ing “The war is over,” but it was explained that the war 





38 Fla. ——, 26 So. (2d) 438 (May 28, 1946). 
39 H. Rept. 1282, 79th Cong. (1945). 
4056 Strat. 176 (1942), 50 1 U. S. C. Supp. IV, § 631 et seg. (1945), as 
extended by 59 Star. 658 (1945). 
4191 Cong. Rec. 11340 (1945). 
4291 Cong. Rec. 11345-6 (1945). 
43 Pub. L. No. 475, 79th Cong., Act of June 29, 1946. 
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officially continued, that it was not over when thousands 
of our boys were in the armies of occupation, nor was it 
over until the flares that had arisen in five different places 
of additional shooting had in some degree been extin- 
guished.“ 

The meaning of the end of the war seems to be different 
in private instruments. There is a tendency on the part 
of the courts to interpret the meaning of “war” in a non- 
technical sense. This is natural since its technical mean- 
ing has particular reference to the operations of govern- 
mental bodies, while in private instruments it is not a 
word of art, but should be given its ordinary meaning. 
In Michael Tuck Foundation v. Hazelcorn,*” a New 
York Municipal Court case, summary proceedings were 
brought by a landlord to recover rent for the month of 
September, 1946 for certain store premises. On June 29, 
1943, the parties entered into a lease at $425. a month for 
the term of “the duration of the present war and for one 
year after the signing of an armistice by the U. S. A.; 
with nations of Germany and Italy.” The lease provided 
that the parties at the end of the term would enter into a 
new lease at $500. On June 10, 1946, the landlord re- 
quested that the tenant sign a new lease, but the tenant 
had refused. The landlord then brought an action for 
the maximum under the ceiling, $488. The court gave 
judgment for the plaintiff saying that while an armistice 
was not a termination of war under Hamilton v. Kentucky 
Distilleries, this refers to the war powers of the President. 

The technical definitions continuing the state of war until the 
peace treaty is ratified, however, usually do not purport and are 
not interpreted to refer to rights of individuals arising out of con- 
tracts. The ordinary or lay concept of the meaning of the termi- 


nation of war is the signing of an armistice or the cessation of 
actual hostilities. . . .*° 







4492 Cong. Rec. 2340-6 (1946). For further discussions of the war powers 
under the Second War Powers Act used in the reconversion period see Lom- 
bard, The Use of the Allocation Power in the Reconversion Period, (1946) 
Mass. L. Q., Oct., p. 66. 

65 N ae (2d) 387 (Mun. Ct., Sept. 16, 1946). 

4065 N. Y. S. (2d) 387, 38 


6 
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A similar result was reached in a memorandum opinion 
of the Appellate Division of New York.“ 

In the English case of Bendall v. Cooper “ a proceed- 
ing was brought to interpret language in a will. The 
words in question were in a codicil dated Oct. 17, 1941 
in which the testator bequeathed the residue of his estate 
to his two sons but that in the event of the death of both 
his sons and himself “during the present war” certain 
other legacies should take effect. The testator continued : 


Finally, I declare that the provisions of this second codicil to 
my will are to be operative only during the present war and are 
intended to cover the eventuality of . . . myself and both sons 
. . . dying during the continuance of the war. 

The lower court ordered the money held and the in- 
come paid to the two sons (who had been in the R. A. F. 
but were still alive) until the dispositions were displaced. 
The Chancellor held the language should be construed 
not in its technical sense but in the sense it was used in 
the will, that the codicil plainly provided for the extinc- 
tion of the family through enemy action, and held that 
the residue should be paid over to the sons immediately.” 

From looking at the number of statutes listed by the 
Attorney General and attached to his letter of Sept. 1, 
1945 it is obvious that the words “war” and “hostilities” 
have become magic words. Certain powers of the gov- 
ernment can be terminated by authorized authorities em- 
ploying one or the other of them as the President did in 
his proclamation of Dec. 31, 1946. There was no neces- 
sity to use these words in the statutes if they have no rela- 
tion to actual events. It is clear that these varied statutes 
have a greater or less use in the period following a war. 
Certain ones should be repealed promptly, others ex- 
tended. No legal certainty is accomplished by making 
them dependent on the end of a “war” or “hostilities.” 


47 Matter of Jones v. Schneer, 270 App. Div. 1027, 63 N. Y. S. (2d) 627 (2d 
Dept., June 17, 1946). 


48 (1946) 1 Ch. 109, 1 All E. R. 28 (Nov. 9, 1945). 
49 (1946) Sol. 135, note (1946) 20 Austratian L. J. 2. 
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The war period is one that justifies government activi- 
ties that would not be tolerated by public opinion in time 
of peace. However, the government must carry on cer- 
tain warlike activities after the end of war has been de- 
termined under the cases, by resolution of Congress or by 
a treaty of peace, or before the beginning of a new war 
period.” It doesn’t seem logical to make the validity of 
such activity dependent on whether we are technically at 
war or at peace. The activity should be an appropriate 
and reasonable exercise of the war powers under the cir- 
cumstances. The need for such activities may be greatest 
when actual hostilities are in progress or are imminent, 
somewhat less after hostilities have ceased, still less as the 
period of reconversion draws to a close and, perhaps, least 
of all during periods when the nation is at peace in the 
technical sense, but the diminution and continuance of 
such activities should not be dependent on an artificial 
concept of the termination of war. 


50 Gorin v. United States, 312 U. S. 19, 61 Sup. Ct. 429, 85 L. ed. 488 (1941). 
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EDITORIAL NOTES 


PATENT CLAIM CONSTRUCTION AND THE HALLIBURTON OIL CASE 





Seldom does a decision of the Supreme Court not create numer- 
ous comments as to its future possible effects. However, the decision 
in Halliburton Oil Well Cementing Company v. Walker* gives indi- 
cation of provoking much more than the usual amount of speculation 
and comment as to its possible effect upon (1) patent rights, (2) the 
scope of protection to be afforded an invention, and (3) the mechanics 
of claim drafting. Therefore, a discussion of the case is presented 
below together with a summation of leading cases concerning the 
general problem and a commentary upon what possible new doctrines 
may be created by the decision. 




























The Halliburton Oil Case 


The patent sued upon for infringement in this case, by the patentee 
Walker, relates to a method and apparatus for measuring the distance 
between the top of an oil well and the oil surface in the well. Deter- 
mination of this distance is made possible by the patented device 
through the accurate measurement of the distance between regularly 
spaced shoulders of the well-tubing. Sound-like pressure waves or 
impulses are used and the time required for the echo from the tubing 
shoulders and from the oil surface to return to the wave source at the 
top of the well is recorded. 


Previous to the patented invention, pressure waves and echo times 
had been employed for measuring well depths, and the apparatus of 
the prior art had even recorded, although unintentionally, echo times 
from the well-tubing shoulders. However, the prior art had paid no 
attention to the shoulder echos in the determination of the well depth 
and, consequently, had not obtained satisfactory measurements. The 
patentee was the first to realize the importance of the shoulder echos 
in the measurements, and was the first to include an acoustical reso- 
nator in the measuring devices, in order to accentuate the shoulder 
echos and, also, was the first to obtain satisfactory, commercially prac- 
tical measurements of the liquid levels in oil wells. 


The claims of the Walker patent cover apparatus comprising a com- 
bination of elements in which all of the elements, but one, had been 
used in similar apparatus by prior workers, Lehr and Wyatt. The 
single new element, which was the acoustical resonator, was defined 


167 Sup. Ct. 6, 71 U. S. P. Q. 175 (1946). 
[ 203 ] 
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by a “means” type clause. Only one species of the new element was 


disclosed, i. ¢., a hollow, adjustable, 4 wave length resonator tube. 
Since the question arises, when considering this case, as to whether 


Walker’s invention was actually not in his method rather than in his 
apparatus, it should be mentioned that both method and apparatus 
claims were actively tried for during prosecution of the patent appli- 
cation. After three Official Actions and five amendments, a petition 
was filed to have the case made special, stating that a competitor had 
apparently pirated the invention and Walker wished to obtain a patent 
as soon as possible, in order to enjoin this alleged infringement. The 
petition was granted and the case made special, but only for the next 
Office Action. The resulting action required division between the 
method claims and apparatus claims. At this time, no method claims 
had been allowed, but various apparatus claims had been allowed. In 
response to this action, Walker cancelled all method claims and placed 
the case in condition for allowance,with only apparatus claims. Sub- 
sequent to this, on September 25, 1939, an application was filed and 
patent 2,209,944 ultimately issued to cover the method. However, 
the trial court held this patent invalid for lack of invention on the 
basis that novelty lay only in the performance of certain mental steps. 

The allegedly infringing device was similar to the structure dis- 
closed in the patent, but replaced the hollow resonator tube with an 
electric wave-filter. The substituted element served the same purpose 
as the patentee’s resonator, but operated on a different physical prin- 
ciple, i. ¢., electrical rather than mechanical. 

The District Court held the patent valid and infringed, this action 
being affirmed by the appellate court for the Ninth Circuit and by the 
Supreme Court in a 4 to 4 decision. On re-hearing, the Supreme 
Court held the patent invalid because the claims fail to meet the re- 
quirement of distinctiveness and certainty required by the patent laws.® 

Typical of the reasoning used by the Court is the following state- 
ment: 

. the claim thus describes the most crucial element in the 
“new” combination in terms of what it will do rather than in 
terms of its own physical characteristics or its arrangement in 
the new combination apparatus. We have held that a claim with 
such description of a product is invalid as a violation of Rev. 


Stat. 4888.* 


2“ . and registering means having a natural frequency of oscillation so 
related ‘to the frequency of the echoes from said tubing couplings as to accent 
the registration of said echoes, . . .” (claim 17 of Walker patent 2,156,519). 


8 38 Stat. 958 (1915), 35 U. S. C. § 33 (1940). 
467 Sup. Ct. at p. 10. 
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Important Features of the Decision 


An important feature of the decision is the discussion, scattered 
throughout the opinion, of the validity of “means type” claims and a 
further indication of the distinctiveness and certainty which the pres- 
ent members of the Court consider is required of definitions in claims. 
This feature of the decision apparently involves no radically new 
principles. In order to show this, the established principles of patent 
law on “Requirements for Definiteness in Claims” and “Means-Type 
Claims,” which are directly concerned with this feature, are outlined 
below and compared with the decision. 

Attention is given to the decision, however, principally not because 
of the features with which the case is directly concerned, but rather 
because of some aspects of patent law which are touched upon in the 
opinion in general and vague language, although not necessary to the 
result. 

One of these ancillary features, contained principally in the eleventh 
paragraph of the opinion, concerns “Patentable Combinations” and 
the factors upon which their patentability is to be determined. 

Finally, another important ancillary feature of the opinion is the 
penultimate paragraph which confuses the right of a patentee to cover 
structures similar to those disclosed in his patent, but having substi- 
tuted elements (1) not known to be an equivalent “at the time of the 
patent” or, (2) invented “after the patent.” * Since this feature in- 
volves the “Doctrine of Equivalents,” it will be discussed below in 
this connection, 

These later features, in contrast with the first feature, may greatly 
alter established principles of patent law if followed and directly ap- 
plied in later decisions. This situation is analyzed below. 


Requirements of Definiteness in Claims 


The requirement for distinctiveness and clarity in the claiming of 
an invention can well be compared to the doctrine of “reasonableness,” 
as this term is employed in the “reasonable man” principles used in 
the law of torts.© Thus, there is no absolute, unyielding standard, as 
to how “distinct” and “certain” the definition of an invention must 
be in a patent claim, in order to meet the requirements of the law, 
nor would there appear to be any possibility of fixing such a legal 
standard.?' Each individual case must depend upon the circumstances 
and facts in the case, although certain patterns as to the requirement 


567 Sup. Ct. at p. 12. 

6 Faultless Rubber Co. v. Star Rubber Co., 202 F. 927, 931 (C. C. A. 6th, 
1913). 
7 Silsby v. Foote, 14 How. 218, 226, 14 L. ed. 394 (1852). 
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of distinctiveness do exist for cases or inventions of very similar 
nature. 

Various factors must be taken into consideration in determining 
whether the wording of the claims of a patent is sufficiently distinct 
and certain so as to meet the requirements of the patent law. Less 
strict and confining language is required for an invention that is basi- 
cally new in contrast to the strictness of wording required for an in- 
vention which involves only a small improvement in a highly de- 
veloped field. In the final analysis, the purpose of the law is to reach 
a balance between (1) giving the inventor protection commensurate 
with his invention which is not so restricted in coverage that pirating 
infringers may make use of his contributions to society without coming 
within the scope of the language of the patentee’s claims,* and (2) not 
allowing the patentee to prevent others from making, using or vend- 
ing beyond the scope of his contribution.’ 

The factors which are of importance in reaching this balance have 
been well considered by the courts. Consideration must be given to 
the state of technological development of the time of invention and 
developments of a basic nature will be permitted more flexibility in 
claiming than minor improvements in a crowded field.*” A review 
of the cases dealing with the question of validity and scope of patents 
shows that many patents which claim inventions in very broad and 
general language have been held to claim the invention distinctly 
enough to meet the requirements of law.’? 

On the other hand, the courts have, simultaneously with this liberal 
treatment of some patents, held patents invalid which contain claims 
of similar style because (a) the claims failed to point out and dis- 
tinctly claim the invention,’* (b) the claims covered a physical prin- 
ciple,?* (c) the claims covered only the function of an apparatus,'* or 
(d) the patentee claimed more than he was entitled to."* However, 
all of these different reasons for holding claims invalid amount to one 


8 Smith v. Snow, 294 U. S. 1, 14, 55 Sup. Ct. 279, 79 L. ed. 721 (1935). 


® General Electric Co. v. Wabash Appliance Corp., 304 U. S. 364, 369, 58 
Sup. Ct. 899, 82 L. ed. 1402 (1938). 


10 Hildreth vy. Mastoras, 257 U. S. 27, 36, 42 Sup. Ct. 20, 66 L. ed. 112 (1921). 

11 Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 U. S. 405, 28 
Sup. Ct. 748, 52 L. ed. 1122 (1908) ; Morley Sewing Machine Co. v. Lancaster, 
129 U. S. 263, 9 Sup. Ct. 299, 32 L. ed. 715 (1889); Seymour v. Osborne, 11 
Wall. 516, 20 L. ed. 33 (1870). 

12 Permutit Co. v. Graver Corp., 284 U. S. 52, 60, 52 Sup. Ct. 53, 76 L. ed. 
163 (1931). 

13 O’Reilly v. Morse, 15 How. 62, 112, 14 L. ed. 601 (1853). 

14 Burr v. Duryee, 1 Wall. 531, 576, 17 L. ed. 650 (1864). 


15 Cochrane v. Badische Analin & Soda Fabrik, 111 U. S. 293, 312, 4 Sup. Ct. 
455, 28 L. ed. 433 (1884). 
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and the same thing. It does not much matter whether a claim is called 
indefinite, too broad or “functional” and a single decision may employ 
all of these terms in declaring void the claims of a patent, e. g., as was 
done by the court in the Halliburton case. In the final analysis, the 
attitude of the courts is that a patent claim must not cover more than 
the court feels that the patentee is entitled to. Obviously, if a claim is 
so broad that it covers that which is old, it will be invalid. 

It is interesting to note that, prior to the Halliburton case, the cases 
decided by the present members of the Supreme Court which deal 
with definiteness in patent claims are concerned mainly with inven- 
tions of a chemical nature, i. e., those which concern compositions of 
matter or processes for use with chemical compositions, rather than 
with cases which relate to mechanical structures or devices. The two 
most reent cases are General Electric Company v. Wabash; ** and 
United Carbon Co. v. Binney and Smith Co." Both of these cases 
are analyzed in a recent law review article.'* An earlier case is Hol- 
land Furniture Co. v. Perkins Glue Co.'® 

All of these cases have tended to generate a distinction between so- 
called chemical or composition of matter inventions and mechanical 
inventions. In fact, in the decision in the Holland Furniture Co. case, 
this distinction is made by the Court. Hence, a general idea has been 
created that cases dealing with compositions of matter and processes 
require more distinctiveness and clarity in their claims than do pat- 
ents which relate to mechanical structures. 

As a matter of fact, there is some logical basis for this distinction. 
The lack of predictability of chemical reactions is an important fac- 
tor.”° Further, definitions of mechanical structures can, at best, only 
create abstract word pictures of structures that are involved, whereas 
compositions of matter may often be defined in concrete units of 
measurable, physical or chemical quantities. The word “coupling” 
can merely create a mental picture of this type of structure and may 
mean one thing to one judge and another thing to another judge. 
However, a “boiling point of 100° F.,” being a physical condition 
which may be measured, does not depend upon the imagination of the 
individual and certainly is definite. 

Even the most definite language, however, may not solve the prob- 
lems presented by a particular case. Hence, the phrase “boiling point 


16 Supra note 9. 

17 317 U. S. 228, 63 Sup. Ct. 165, 87 L. ed. 232 (1942). 
18 (1946) 14 Geo. Was. L. Rev. 387. 

19 277 U. S. 245, 48 Sup. Ct. 474, 72 L. ed. 868 (1928). 


20 Corona Cord Tire Co. v. Dovan Chemical Corp., 276 U. S. 358, 369, 48 Sup. 
Ct. 380, 72 L. ed. 610 (1928). 
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of 100° F.” may be construed by a court to include boiling points of 
90 to 110° F., where the circumstances warrant such an interpret- 
ation." 

Means Type Claims 


The objections of “indefiniteness,” “undue breadth,” “functional” 
and the like, as indicated above for holding claims invalid, have been 
applied regardless of the particular language used. Thus, there is 
nothing magical about particular phraseology as far as the legal re- 
quirements for distinctiveness are concerned..22 However, means 
type claims have been given particular attention in this respect. At 
about 1880, the Patent Office itself regarded substantially all means 
type claims as invalid because such clauses were considered too 
vague.** On the other hand, the courts at that time and many times 
since then have held patent claims which define the invention as 
“means” plus a recital of the function of the mechanism or compo- 
sition to be valid.** 

Conversely, such claims have been held invalid with corresponding 
frequency within the same period.*® Some courts make a distinction 
between “single” means claims and those which cover a multiplicity 
of means,”* while still other courts distinguish between claims in 
which the means clause covers the “essence of the invention” *? and 
those in which the means clause covers only an element required to 
complete the meaning of the claim.”* 

In the Halliburton case, the Court finally made up its mind that the 
Walker invention was not sufficiently basic to support claims of broad 
scope. Therefore, the Walker patent was held invalid because the 
claims were indefinite. A study of the prior art cited during the 
prosecution of the patent shows some support for this position, al- 
though it should be observed that the Patent Office repeatedly rejected 
a subsequent application of Walker for a measuring device compris- 
ing an electrical circuit on the basis that mechanical tuning and elec- 
trical tuning for selective reception were generally recognized as 
equivalents. In conclusion, this writer feels that no new basic prin- 






21 Lever Bros. Co. v. Proctor & Gamble Mfg. Co., 139 F. (2d) 633, 643 
(C. C. A. 4th, 1943). 

22 The Corn-Planter Patent, 23 Wall. 181, 224, 23 L. ed. 160 (1874). 

23 Ex parte Denning, 1884 C. D. 18, 26 O. G. 1207; Ex parte Holt, 1884 
C. D. 43, 29 O. G. 171; Ex parte Wilkin, 1884 C. D. 71, 29 O. G. 950. 

24 Supra note 11. 

25 Supra notes 12 to 15. 

26 In re Tucker, 46 F. (2d) 214, 216, 8 U. S. P. Q. 50 (C. C. P. A. 1931). 

27 Tokheim Oil Tank & Pump Co. v. Dean, 73 F. (2d) 32, 36, 23 U. S. P. Q. 
101 (C. C. A. 7th, 1934). 

28 Safety Automatic Toy Co. v. Edwards Mfg. Co., 7 F. (2d) 92, 94 (C. C. 
A. 6th, 1925). 
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ciples of law concerning means type claims or concerning the required 
distinctiveness of claims has been generated by the decision. 


Combination Claims 


In General Electric v. Wabash,”*® the Court held that the contested 
claims involved were invalid because they used “conventional, func- 
tional language at the exact point of novelty.” Somewhat similar lan- 
guage is used in the present decision. Thus, the Court said that the 
claims in litigation were invalid because they describe “this most 
crucial element in the ‘new’ combination” (Italics added)*® without 
sufficient distinctiveness. 

The present writer feels that this language is indeed unfortunate. 
It indicates that the Court, unless it has failed to grasp the concept 
of a “patentable combination,” ** does not wish to acknowledge that 
such a concept is of legal significance. 

If there is a true combination, i.e¢., a group of separate elements 
which combine and co-operate to produce a result which cannot be 
accomplished by the separate, unco-operative action of the elements, 
then how can it be said which element is most crucial? In the pres- 
ent case, no question was raised by the court as to whether the device 
claimed was, in fact, a patentable combination. On the contrary, the 
court said that it would accept without ratifying the holding of the 
lower court that the particular structure was patentable as a combina- 
tion. 

Just how the Court reasons, in order to determine what element in 
the combination is most crucial, cannot be seen. Thus, in the prepa- 
ration of concrete, how can it be said whether the cement or the sand, 
which are elements in the combination, is the more critical? Or in 
the making of bread, how can it be said whether the yeast is a more 
crucial element than the flour in the combination? The fact remains 
that new and useful results may be obtained in many cases by the co- 
operative action of two or more elements, which results could not be 
obtained by the separate action of the individual elements.*? 

The question of whether a true patentable combination does exist 
in a particular case is, of course, a different problem. However, once 
a court concedes that a “true combination” does exist in a given case, 
then the court should not make the question of patentability of the 
combination rest upon the novelty of only one single element. This 


29 Supra note 9. 

8067 Sup. Ct. at p. 10. 

31 Walker, Patents (Deller’s Ed. 1937) § 41. 
32 Stedman, Patents (1939) § 40. 
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is apparently what moved Mr. Justice Frankfurter to render his sepa- 
rate decision in the Halliburton case.** 

The Court, apparently, took the position that, since Walker added 
only one new element to certain old elements of the prior art, in order 
to bring about the “new patentable combination,” then attention 
should be directed only to the new element and the patentability of 
this element by itself. Such reasoning seems revolutionary in view of 
the multitude of decisions that hold that a patentable invention may 
be made by combining two or more elements, all of which are old 
and are unpatentable if considered separately. 

As stated, this language is unfortunate since the result could have 
been better reached without it ; the Court could simply have stated that 
the claims in the litigation did not meet the standards for distinctive- 
ness and certainty which are required by the statute, without so con- 
fusing the issues. 


Doctrine of Equivalents 


The problem as to whether a patentee who has employed very spe- 
cific language in claiming his invention will be permitted to enjoin 
the use of a substituted structure which corresponds closely to the 
device disclosed in the patent, and yet does not exactly fit into the 
claim language, involves the doctrine of equivalents.** 

This doctrine is antagonistic to the principles of claim distinctive- 
ness and certainty, since by the use of it, a court may permit a patent 
to cover an application of the patented invention in cases where strict 
construction of the patent claims exclude the application.*® If the 
Court feels the patent claims cover more than is warranted, the situa- 
tion is remedied by holding the patent void for failing to meet the 
requirements of law. Diametrically, if the Court feels the patentee is 
entitled to cover more than his claims strictly specify, the situation is 
handled by applying the doctrine of equivalents. The third possibility 
is, of course, not overlooked, i. ¢., the structure is excluded by the 
claims so that no infringement exists. 

In the final analysis, the matter is one of subjective judgment and 
interpretation. Some of the same factors must be considered in 
applying the doctrine of equivalents as are considered in testing a 
claim for definiteness. This is because the two concepts both attempt 
to provide the same balance of interest to inventor and the public, 
discussed above, even though they approach from opposite sides. 
Thus, the doctrine of equivalents is measured by the character of the 


3367 Sup. Ct. at p. 13. 

34 Supra note 31, § 464; note 32, § 186. 

35 Claude Neon Lights, Inc. v. E. Machlett & Son, 36 F. (2d) 574, 576, 3 
U. S. P. Q. 220 (C. C. A. 2d, 1929). 
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invention so that a basic and pioneer invention is afforded more lib- 
eral application of the doctrine than is a minor invention in a highly 
developed field.** Further factors in the determination of equivalency 
include (a) similarity in mode of operation,*” (b) similarity in the 
function,** (c) similarity in the performance,*® and (d) similarity in 
the results obtained *° by comparison with the invention. All these 
factors have been established by previous decisions as important to 
this doctrine. 

The Halliburton case, making use of some rather ambiguous lan- 
guage in the dictum, calls attention to some “new” factors concerning 
equivalency which will undoubtedly receive considerable attention 
from the patent bar. The language referred to is as follows: 


For had he (Walker) accurately described the resonator to- 
gether with the Lehr and Wyatt apparatus, and sued for infringe- 
ment, charging the use of something else used in combination to 
accent the waves, the alleged infringer could have prevailed if the 
substituted device 

(1) performed a substantially different function ; 

(2) was not known at the date of Walker’s patent as a proper 

substitute for the resonator; or 


(3) had been actually invented after the date of the patent. 
(Italics added.) * 


In effect, the court said that the language of Walker’s claims was 
so comprehensive that the alleged infringing device could not, under 
the circumstances, be excluded from the scope of the claims, but that 
it felt the structure alleged to infringe should not be included in 
Walker’s patent protection and so held the claims invalid. The court 
added that even if the claims had been sufficiently narrow to meet the 
requirements of the law, then the defendant’s device could not be con- 
sidered to infringe on the basis that it was an equivalent. And why 
would it not be an equivalent? The Court indicates that any one of 
three reasons might apply. The first of these three reasons is in 
keeping with numerous decisions. The situation with respect to the 
other two reasons is, however, different. In support of the opinion, 
the Court cites two earlier decisions.*? In fact the Court copied ver- 
batim the language of these two earlier cases both written by the same 


36 Cimiotti Unhairing Co. v. American Fur Refining Co., 198 U. S. 399, 409, 
25 Sup. Ct. 697, 49 L. ed. 1100 (1905). 

37 Roller Mill Patent, 156 U. S. 261, 270, 15 Sup. Ct. 333, 39 L. ed. 417 (1895). 

38 Westinghouse v. Boyden Power Brake Co., 170 U. S. 537, 569, 18 Sup. Ct. 
707, 42 L. ed. 1136 (1898). 

39 Dryfoos v. Wiese, 124 U. S. 32, 36, 8 Sup. Ct. 354, 31 L. ed. 362 (1888). 

40 Gordon v. Warder, 150 U. S. 47, 53, 14 Sup. Ct. 32, 37 L. ed. 992 (1893). 

4167 Sup. Ct. at p. 12. j 

42 Fuller v. Yentzer, 94 U. S. 288, 24 L. ed. 103 (1877); Gill v. Wells, 22 
Wall. 1, 22 L. ed. 699 (1874). 
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judge. Other comparable decisions upholding the position of the 
Court upon these other two points appear to be very rare. 

On the other hand, numerous cases indicate that it is immaterial to 
the application of the doctrine of equivalents whether a substituted 
device was known to be a substitute at the time of the invention or 
whether the device was invented at a later date.** In other words, 
subsequent development of the alleged infringing device should not be 
a factor in deciding the question of equivalency in an action for in- 
fringement and a patentee should not be denied the benefit of the doc- 
trine of equivalents merely because a substitution was originated after 
the patented device. The present writer feels that if the doctrine of 
equivalents is to remain as a concept of our patent jurisprudence, then 
this “Time Factor” should not be included as a determining factor. 

The Court, speaking through Mr. Justice Black, apparently raises 
this controversial situation on a public policy basis, #.e., inventive 
genius and research will be stifled or frightened away from experi- 
mentation and further development if a patentee is permitted to cover 
devices not yet known or which are “beyond our present information 
or indeed our imagination which will perform that function.” * 

From the aspect of public policy, it would appear that more harm 
would be done to future technological developments by not permitting 
a first inventor to have patent protection which is sufficiently broad 
to cover later developed applications. Why should the second in- 
ventor not come within the domain of the limited property right of 
the first inventor if he has, in fact, made use of the contribution of 
the first inventor? This would not seem to amount to the stifling of 
technological developments, but rather to be an inherent feature of 
development for, without the first step having been laid, the second 
step cannot follow. 

If a patentee is prevented from having protection on devices not 
known to be substitutes at the “time of his patent” or even those 
which are invented after the “date of his patent,” how is an inventor 
of a basically new element of an old combination to be afforded proper 
patent protection? Suppose an inventor is to develop a new element 
of a combination for which there are no known substitutes at the time 
of his invention! Later another person substitutes a later developed 


43 American Chemical Paint Co. v. J. G. Brill Co., 99 F. (2d) 602, 605, 39 
7 S. P. Q. 301 (C. C. A. 3d, 1938) ; Lektophone Corporation v. Rola Co., 27 
F. (2d) 758, 761 (N. D. Calif. 1928). 

‘4 Sanitary Refrigerator Company v. Winters, 280 U. S. 30, 43, 50 Sup. Ct. 
9, 74 L. ed. 147 (1929) ; Blanchard v. Putman, 8 Wall. 420, 426, 19 L. +. ey 
(1869) ; Herman v. Youngstown Car Mfg. Co., 191 Fed. 579, 585 (Cc. C 
6th, 1911) ; Columbia Wire Co. v. Kokomo Steel & Wire Co., 143 Fed. 116, 123 
(C.C. A A. 7th , 1905). 

45 67 Sup. Ct. at p. 12. 
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element for the patentee’s element which, while it is not absolutely 
identical with that patented by an earlier party, so that by a strict 
construction of the claims on the combination the substituted ele- 
ment cannot be considered to come within the scope of the claims, yet 
it meets all of the requirements set forth in the decisions on equiva- 
lency as discussed above. Are we then to say that the second party 
is to be free to make, use, or sell his device incorporating the con- 
tributions of the first inventor simply because it was not known or 
had not been invented at the time that the first party made the basic 
discovery? The present writer feels that to deny the first inventor 
in such a case coverage of the “later equivalent” is not against public 
policy, but that it is against public policy to do otherwise. All de- 
velopments or discoveries involve integration of knowledge and pre- 
vious discoveries. It is for this reason that our patent laws grant to 
inventors, for a limited time, protection upon their discoveries in ex- 
change for making these discoveries available to the public. 

Finally, in connection with this part of the opinion, it should be 
noted that the time at which the patent issues is made the datum point 
in applying the subject “Time Factor.” Even if otherwise correct, 
the opinion is wrong in this respect. The time should properly be 
reckoned from the date of application for patent, since otherwise there 
would be further inducement to keep a patent application pending. 


Possible Effects of Decision 


As indicated above, there is nothing new in the principle that claims 
of the “means type” may be invalid, because of indefiniteness. This 
applies equally well to patents on mechanical combinations of two or 
more elements as to patents on compositions of matter, processes or 
single element mechanical developments. Therefore, the present de- 
cision would appear to create no new basic doctrine upon the question 
of the permissible scope of patent claims or upon the strictness in the 
language required to produce a valid claim. In a final analysis, the 
question of required definiteness would seem to still depend upon a 
consideration of the facts of each individual case. 

In the consideration of individual cases, however, the decision is 
certainly due to have appreciable influence. First, the Patent Office 
will probably take this decision as a mandate to stiffen the require- 
ments as to the breadth of definitions which will be allowed in the 
claiming of mechanical patents. It may now be considered manda- 
tory for a mechanical case to disclose several species of a structure in 
order to obtain a generic claim. These features of stiffening of defi- 
nitions and requirements for disclosure of a multitude of species have 
already been observed in the chemical divisions of the Patent Office 
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as a direct result of the United Carbon, the General Electric and the 
Holland Furniture cases. 

Secondly, the decision further emphasizes the attitude of the present 
members of the Court upon the construction and interpretation of 
patent claims. The attitude expounded in the United Carbon, the 
General Electric and the Holland Furniture cases has been further 
amplified. Little doubt can now exist that, as long as these present 
members remain, patent claims litigated before the Court will be 
treated to very strict construction so as to hold the scope of the patent 
to a minimum. Conversely, attorneys who attempt to extend the 
scope of claims of marginal patents to cover alleged infringers are cer- 
tain to encounter more rough treatment at the hands of the court. 

On the question of the patentability of combination claims, the de- 
cision is certainly not final. The case, plus the other recent cases, 
does indicate, however, that the Court views the principle of “patent- 
able combinations” somewhat skeptically, i. e., Court appears to 
consider the novelty of individual elements of the combinations of 
paramount importance to the question of patentability or validity and 
not the novelty of the combination as a whole. This appears, how- 
ever, to the writer to be contrary to established legal principles and 
to technical logic. Perhaps, the Court will fail to apply the principles 
hinted at in the recent decisions where a case involves this question 
more directly, e.g., where all the members of combination are old, 
but a truly new result is produced by the new combination. 

Finally, possible effect of the dictum of the decision with regard to 
subsequently introduced alternatives or substitutes should be con- 
sidered. Undoubtedly, defendants in actions for infringement will 
attempt to utilize this dictum to their best advantage and thus give it 
the acid test. However, because of the logical reasons and estab- 
lished weight of authority discussed above, it is hoped that this aspect 
of patent coverage will not materially affect the decisions on patent 
litigation in the lower courts and that it will take a decision by the 
Supreme Court directly on the point to prevent an inventor from being 
afforded protection in proper cases against an equivalent which is dis- 
covered subsequent to his “patent” or not known at the time of “the 
patent” to be an equivalent. CARROLL F, PALMER. 






A Re-ExAMINATION OF THE PURPOSE OF THE WHITE SLAVE 
TRAFFIC ACT 


A peculiar factual situation giving rise to an indictment for prose- 
cution under the White Slave Traffic Act? and the affirmance of con- 





136 Strat. 825 (1910), 18 U. S. C. §397 (1940). (Also known as the Mann 
Act.) 
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viction by the Supreme Court, in the recent case of Cleveland v. 
United States,’ gives pause again to examine the extended scope of 
the Act and the terms used therein. 

One Jessop was a member of a Fundamentalist (Mormon) cult ad- 
hering to belief in the divine sanction of polygamy.* He had estab- 
lished a household in Short Creek, Arizona, where his first, or legal, 
wife resided with their nine children, and a second one in Short Creek, 
Utah, where his plural wife and one child resided. A distance of 
only two miles separated the two households. Upon the occasion of 
the legal wife’s absenting herself from the Arizona household for a 
period of one week, Jessop moved the plural wife and their child from 
the Utah home to the Arizona home for that period, and there con- 
tinued cohabitation with the plural wife. 

For having transported the plural wife across a state line and there- 
after continuing cohabitation with her Jessop was indicted with five 
other members of the cult for violation of the Act. Each of the 
others had, in addition to his lawful wife, one or more plural wives. 
Each petitioner had transported at least one plural wife across a state 
line * and was therefore charged with having transported a woman 
in interstate commerce for the immoral purpose of having her act as 
a mistress or concubine, or, in one instance,° for the purpose of aiding 
another achieve such a purpose. 

On a trial to the court, a jury having been waived, all were con- 
victed of violating the Act. After the Circuit Court of Appeals up- 
held the judgment of conviction,” the Supreme Court granted certi- 
orari in view of the asserted conflict between the decisions in the lower 
courts and the decision of the Court in Mortensen v. United States.® 

The White Slave Traffic Act was the outgrowth of federal legisla- 
tion which began with the Act of March 3, 1875—that being the first 
law which prohibited the importation of alien prostitutes—and was 
followed by the Act of March 3, 1903, which enlarged the prohibition 
of the first Act. Then followed the Act of February 20, 1907, which 
still further enlarged all former acts on the subject by adding, to the 
prohibition against the importation of any alien woman or girl for the 
purpose of prostitution, the clause, “or for any other immoral pur- 
pose.” 

2 329 U. S. 14, 67 Sup. Ct. 13, 91 L. ed. 1 (1946). 

8 The Church of Jesus Christ of Latter Day Saints, commonly known as the 
Mormon Church, has forbidden — marriages since 1890. See Toncray v. 
Budge, 14 Idaho 621, 95 Pac. 26 (1908). 

4 Petitoners’ activities extended into Arizona, California, Colorado, Idaho, 
Utah and Wyoming. 

5. R. Stubbs, Petitioner, v. United States, Case No. 18 joined in the Case of 
Cleveland v. United States, supra note 2. 

6 Cleveland vy. United States, 56 F. Supp. 890 (Utah 


944). 
7 Cleveland v. United States, 146 F. (24) 730 (C. C. yX 10th, 1945). 
8 322 U. S. 369, 64 Sup. Ct. 1037, 88 L. ed. 1331 (1944). 


7 
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The Act of February 20, 1907, received early judicial interpreta- 
tion in the case of United States v. Bitty,® wherein it was construed 
to cover a case where a man imported an alien woman to live with 
him as his concubine. Two years later the White Slave Traffic Act 
was passed. In § 2 the Act made it a felony to transport a woman or 
girl in interstate commerce for the purpose of prostitution or de- 
bauchery, “or for any other immoral purpose.” ?® Because of the 
similarity of the language used in the two acts the Bitty case became 
an accepted precedent for the interpretation of the White Slave Traffic 
Act. Thus did it occur that in the case of Caminetti v. United 
States™ the Court decided that one who transported a woman in 
interstate commerce so that she should become his mistress or concu- 
bine was held to have transported her for an “immoral purpose” 
within the meaning of the White Slave Traffic Act. 

The factual situation in the Caminetti case presented an excellent 
test for the Court to determine whether or not the Act was broad 
enough to cover the transportation of women for immoral purposes 
without any element of commerce or compulsion. Caminetti was a 
married man who had been consorting in a clandestine manner with 
an unmarried girl in and around his home town. Fearing the conse- 
quence of a threatened exposé of his extra-marital activity he decided 
to escape the locality. There was testimony that he attempted to 
dissuade the girl from accompanying him, and it was conceded that 
she did accompany him voluntarily. They traveled from California 
to Nevada by train, and engaged in cohabitation in Reno. Counsel 
for petitioner contended that the Act did not extend to the circum- 
stances of the case for the reason that it was designed to suppress and 
punish only “commercialized vice” and not mere immoral conduct. 
In deciding the case the majority declined to look beyond the letter 
of the statute, holding that its language was so plain as to preclude 
the necessity of resorting to any source of information outside the 
statute for the purpose of interpretation. 

The Court’s refusal in the Caminetti case to go beyond the lan- 


® 208 U. S. 393, 28 Sup. Ct. 396, 52 L. ed. 543 (1908). 

10 36 Sra. 825 (1910), 18 U. S. C. § 398 (1940). §2: “That any person who 
shall knowingly transport or cause to be transported, or aid or assist in obtain- 
ing transportation for, or in transporting, in interstate or foreign commerce, or 
in any Territory or in the District of Columbia, any ‘woman or girl for the pur- 
pose of prostitution or debauchery, or for any other immoral purpose, or with 
the intent and purpose to induce, entice, or compel such woman or girl to become 
a prostitute or to give herself up to debauchery, or to engage in any other im- 
moral practice; . . ., shall be deemed guilty of a felony, and upon conviction 
thereof shall be punished by a fine not exceeding five thousand dollars, or by 
imprisonment of not more than five years, or by both such fine and imprison- 
ment, in the discretion of the court.” 

11242 U. S. 470, 37 Sup. Ct. 192, 61 L. ed. 442 (1917). 
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guage of the statute in seeking its import was adherence to what may 
be termed the “rule of literalness” which has had its development in 
cases involving interpretation of statutes considered free from ambi- 
guity or obscurity. Apparently the rule directs that if the meaning is 
clear from the words of the statute itself, and neither ambiguity nor 
contradiction is present, then the meaning of the statute apparent on 
its face must be considered controlling upon the Court.’* Mr. Justice 
Day, speaking for the majority, said: 


Reports to Congress accompanying the introduction of pro- 
posed laws may aid the courts in reaching the true meaning of 
the legislature in cases of doubtful interpretation. But, as we 
have already said, and it has been so often affirmed as to become 
a recognized rule, when words are free from doubt they must be 
taken as the final expression of the legislative intent, and are not 
to be added to or subtracted from by considerations drawn from 
titles or designating names or reports accompanying their intro- 
duction, or from any extraneous source. In other words, the 
language being plain, and not leading to absurd or wholly im- 
practicable consequences, it is the sole evidence of the ultimate 
legislative intent. See Mackenzie v. Hare, 239 U. S. 299, 308.** 


Although the majority opinion in the Caminetti case refuted the 
necessity of probing behind the apparent literal meaning of the Act to 
determine the legislative intent underlying the statute, resort to ex- 
trinsic evidence of legislative intent has long been common procedure 
in American courts, and the practice has not been limited to cases 
where the literal application would obviously produce absurd conse- 
quences.** In Wilkinson v. Leland,® decided in 1829, Mr. Justice 
Story pointed out that the Court was interpreting an act of the legis- 
lature, and that it should be so construed as to carry out the legisla- 
tive intent, although such an interpretation might seem contrary to 
technical rules of construction. In Church of the Holy Trinity v. 
United States, Mr. Justice Brewer said: 


It is a familiar rule, that a thing may be within the letter of 
the statute and yet not within the statute, because not within its 
spirit, nor within the intention of its makers. . . . It is the duty 
of the courts, under those circumstances, to say that, however 
broad the language of the statute may be, the act, although within 
the letter, is not within the intention of the legislature, and there- 
fore cannot be within the statute.*® 


12 See Lake County v. Rollins, 130 U. S. 662, 670, 9 Sup. Ct. 651, 652, 32 
L. ed. 1060, 1063 (1889). 

13 242 U. S. 470, 490, 37 Sup. Ct. 192, 196, 61 L. ed. 442, 445 (1917). 

14 See United States v. Aitna Explosives Company, 256 U. S. 402, 41 Sup. Ct. 
513, 65 L. ed. 1013 (1921). 

152 Pet. 627, 7 L. ed. 624 (U. S. 1829). 

16 143 U. S. "457, 459, 472, 12 Sip) Ct. 511, 512, 516, 36 L. ed. 226, 228, 232 
(1892). 
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Mr. Justice Frankfurter added much force to these earlier pro- 
nouncements when he recently said: 


The notion that because the words of a statute are plain, its 
meaning is also plain, is merely pernicious oversimplification. It 
is a wooden English doctrine . . . (see Plucknett, A Concise His- 
tory of the Common Law, 2d ed., 294-300; Amos, The Interpre- 
tation of Statutes, 5 Camb. L. J. 163; Davies, The Interpretation 
of Statutes, 35 Col. L. Rev. 519), to which lip service has on occa- 
sion been given here, but which since the days of Marshall this 
Court has rejected, especially in practice. E.g. United States 
v. Fisher, 2 Cranch. 358, 385-86; Boston Sand Co. v. United 
States, 278 U. S. 41,48; United States v. American Trucking 
Assns., 310 U. S. 534, 542-44. A statute, like other living or- 
ganisms, derives significance and sustenance from its environ- 
ment, from which it cannot be severed without being mutilated. 
Especially is this true where the statute . . . is part of a legisla- 
tive process having a history and a purpose. The meaning of such 
a statute cannot be gained by confining inquiry within its four cor- 
ners. Only the historic process of which such legislation is an 
incomplete fragment—that to which it gave rise as well as that 
which gave rise to it—can yield its true meaning.’ 


Despite the method of statutory interpretation utilized by the ma- 
jority in arriving at the decision in the Caminetti case, it has become 
a forceful precedent ** for the proposition that the Act extends beyond 


commercial vice to non-commercial adultery and fornication by virtue 
of the words, “. . . or for any other immoral purpose,” contained in 
§ 2..° However, there has been a consistently strong minority oppo- 
sition to the principle from its inception. Mr. Justice McKenna de- 
livered a vigorous dissent, in which he was joined by Chief Justice 


17 United States v. Monia, 317 U. S. 424, 431, 63 Sup. Ct. 409, 412, 87 L. ed. 
376, 382 (1943). This statement by Mr. Justice Frankfurter is perhaps the 
most outspoken advocacy for searching beyond the words of a statute to de- 
termine its true intent and purpose to be found in the reports. It is somewhat 
of a paradox, therefore, that he chose to side with the majority without making 
a special concurrence in the Cleveland case. For in this case the majority sum- 
marily adheres to the holding in the Caminetti case which was produced on the 
express assumption that the = language of the statute sufficiently described 
the intent and purpose thereof. Such an assumption is denounced by Mr. Justice 
Frankfurter as “pernicious oversimplification.” 

18 Blackstock v. United States, 261 Fed. 150 (C. C. A. 8th, 1919); Carey v. 
United States, 265 Fed. 515 (C. C. A. 8th, 1920); Elrod v. United States, 266 
Fed. 55 (C. C. A. 6th, 1920); Burgess v. United States, 54 App. D. C. 71, 294 
Fed. 1002 (1923); Corbett v. United States, 299 Fed. 27 (C. C. A. 9th, 1924) ; 
Hart v. United States, 11 F. (2d) 499 (C. C. A. 9th, 1926); Ghadiali v. United 
States, 17 F. (2d) 236 (C. C. A. 9th, 1927); United States v. Reginelli, 133 F. 
(2d) 595 (C. C. A. 3d, 1943); Poindexter v. United States, 139 F. (2d) 158 

_C. A. 8th, 1943); Simon v. United States, 145 F. (2d) 345 (C. C. A. 4th, 
1944); United States v. Chaplin, 54 F. Supp. 682 (D. C. 1944); Qualls v. 
United States, 149 F. (2d) 891 (C. C. A. Sth, 1945); Sipe v. United States, 
80 App. D. C. 194, 150 F. (2d) 984 (1945). 

19 Supra note 10. 
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White and Mr. Justice Clark,”° insisting that the words of the Act 
alone were insufficiently clear to explicitly signify the objects to which 
they were addressed. For that reason, it was contended, there should 
be an attempt made to determine the purpose and intent of the legisla- 
tors when the statute was framed. From extra-statute study the dis- 
senting justices determined that “it is vice as a business at which the 
law is directed, using interstate commerce as a facility to procure or 
distribute its victims.” * 

To follow Mr. Justice McKenna’s announced course of action in 
seeking to determine the purpose and intent of Congress when this 
Act was passed is to find a wealth of evidence that appeals for agree- 
ment with the conclusion he reached. Prior to the passage of the Act 
in 1910, investigations conducted by the government had disclosed the 
existence of a systematic, continuous international and interstate traffic 
in women and girls, who were being forced against their will to prac- 
tice prostitution.*? The House and Senate Reports submitted to ac- 
company the bill ** drafted to suppress this criminal traffic asserted 
that state laws were found entirely inadequate to cope with the inter- 
national and interstate ramifications of this traffic.2* It was said that, 
“The legislation is needed to put a stop to a villainous interstate and 
international traffic in women and girls. . . . It does not attempt to 
regulate the practice of voluntary prostitution, but aims solely to pre- 
vent panderers and procurers from compelling thousands of women 
and girls against their will and desire to enter and continue in a life 
of prostitution.” ** It was pointed out that the women who are the 
victims of the traffic are practically slaves, that many of them are 
kept in houses of ill fame against their will and that force, if neces- 
sary, is used to deprive them of their liberty.”¢ 

It is the purpose of the proposed laws, in so far as it may be 
possible for Congress to do so, to protect women and girls against 


this criminal traffic by providing for the punishment of those 
engaged in that traffic and by regulations established by the act.?” 


The Reports stated specifically that, “The legislation is not needed 
or intended as an aid to the States in the exercise of their police 
powers in the suppression or regulation of immorality in general.” ** 


20 Only five justices adhered to the majority opinion, Mr. Justice McReynolds 
not participating. 

21 Caminetti v. United States, 242 U. S. 470, 497, 37 Sup. Ct. 192, 199, 61 
L. ed. 442, 458 (1917). 

22.45 Cong. Rec. 1037 (1910). 

23H. R. 12315, 61st Cong. (1909). 

24H. Rept. 47, 6lst Cong., p. 10 (1909) ; S. Rept. 886, 61st Cong., p. 12(1910). 

25 H. Rept. 47, 61st Cong., p. 9 (1909) ; . Rept. 886, 61st Cong., p. 14 (1910). 

26 * i. Rept. 47, 61st Cong., p. 11 (1909); S. Rept. 886, 61st Cong., p. 15 (1910). 


7 Ibid. 
20H Rept. 47, 61st Cong., p. 10 (1909) ; S. Rept. 886, 61st Cong., p. 14 (1910). 
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The Congressional debates on this legislation are of the same nature 
as the statements taken from the Reports.”® 

Further, it will be noted that Congress expressly titled the Act in 
keeping with the tenor of the discussion directed to it, as follows, 
“This Act shall be known and referred to as the ‘White-slave traffic 
Act.’” % In the case of United States v. Fisher, Chief Justice Mar- 
shall said: “Where the mind labors to discover the design of the legis- 
lature, it seizes everything from which aid can be derived; and in 
such case the title claims a degree of notice, and will have its due 
share of consideration.” ** 

The foregoing is but an inference of the grounds for the minority 
argument in the Caminetti case. But however much may be said in 
argument against the propriety of extending the Act as in that case, 
the principle stands today. In the Cleveland case the majority opinion 
begins with the observation that § 2 of the Act makes an offense the 
transportation in interstate commerce of any woman or girl for the 
purpose of prostitution or debauchery, or for any other immoral pur- 
pose, and stated that the decision turned on the meaning of the latter 
phrase. 

It is immediately apparent, however, that the Caminetti principle 
guided the direction in which the decision in the Cleveland case 
turned, for the principle was established as a starting point for de- 


veloping the meaning of the controversial phrase. Mr. Justice Doug- 
las, delivering the opinion of the Court, said: 


We do not stop to re-examine the Caminetti case to determine 
whether the Act was properly applied to the facts there presented. 
But we adhere to its holding, which has been in force for al- 
most thirty years,** that the Act, while primarily aimed at the use 
of interstate commerce for the purposes of commercialized sex, is 
not restricted to that end. . . . We conclude, moreover, that 
polygamous practices are not excluded from the Act. They have 
long been outlawed in our society. . . . These polygamous prac- 
tices have long been branded as immoral in the law. Though 
they have different ramifications, they are in the same genus as 
the other immoral practices covered by the Act. . . . There was 
evidence that this group of petitioners in order to cohabit with 
their plural wives found it necessary or convenient to transport 
them in interstate commerce and that the unlawful purpose was 
the dominant motive . . . guilt under the Mann Act turns on the 
purpose which motivates the transportation. . . .** 


29 45 Cong. Rec. 805, 821, 1035, 1037 (1910). 

30 36 Strat. 827 (1910), 18 U. S. C. § A04 (1940). 

81 2 Cranch, 358, 386 (U. S. 1805). 

32 Cases cited here by Justice Douglas were previously cited in note 18 supra. 

38 329 U. S. 14, 18, 20, 67 Sup. Ct. 13, 15, 16, 91 L. ed. 1, 3, 4 (1946). Mr. 
Justice Murphy dissented vigorously on the ground that the Caminetti decision 
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It will be noted, in order, that the Court starts with the Caminetti 
principle, then holds polygamous relations to be immoral, which leads 
to the conclusion that a polygamist finding it necessary or convenient 
to transport a plural wife across state lines to continue cohabitation 
is motivated by an immoral purpose, placing him within coverage of 
the Act. 

It is perhaps interesting to refer again to the disputed legislative 
intent and purpose of the Act, with special regard to polygamy. Mr. 
Justice Murphy observed, in his dissenting opinion in the Cleveland 
case, that “Congress has always referred to polygamy by name when 
it desired to deal with that subject, as distinguished from immoralities 
in the nature of prostitution. See, for example, 8 U. S. C. § 364; 
18 U. S. C. § 513.” ** In the case of United States v. Bitty ** the 
Court was dealing with an immigration statute prohibiting the im- 
portation into the United States of any alien woman or girl “for the 
purpose of prostitution, or for any other immoral purpose, . . .” ** 
Significantly, however, that statute made separate provision for the ex- 
clusion of polygamists, or persons who admit their belief in the prac- 
tice of polygamy.** As noted earlier in this article the White Slave 
Traffic Act has its roots in preceding immigration statutes aimed at 
the white slave trade. 

Also, if contemporaneous history may be reviewed in looking for 
the legislative intent underlying a statute, it is interesting to note that 
Congress had been directly concerned with the matter of polygamy 
from 1903 to 1907.** Following the election of Senator Reed Smoot 
(R. Utah) in 1903, a group of eighteen Utah citizens protested his 
qualifications for a seat in the Senate on the ground that by religious 
conviction he was an adherent to, and an advocate of, the polygamous 
doctrine, when the law of the land prohibited the practice of po- 
lygamy. It was not until 1907 that the issue was settled by the Senate 
in favor of the right of Senator Smoot to his seat in the Senate.** 
But in the meantime the Committee on Privileges and Elections had 


was an unmerited influence for applying the Act in disregard of the specific prob- 
lem with which Congress was concerned at the time of its creation. Mr. Justice 
Black and Mr. Justice Jackson also dissented, holding the opinion that affirmance 
in the Cleveland case required extension of the rule announced in the Caminetti 
case while the correctness of the rule was so dubious it should at least be re- 
stricted to its particular facts. Mr. Justice Rutledge concurred specially with 
the majority, expressly conditioning his concurrence on the existence of the 
Caminetti decision as a precedent binding on the Court. 

34 329 U. S. 14, 27, 67 Sup. Ct. 13, 20, 91 L. ed. 1, 7 (1946). 

35 Supra note 9. 

36 34 Start. 898-9 (1907). 

37 [bid. 

38S. Doc. 1036, 62d Cong., p. = (1913). 

89 41 Cong. Rec. 3428, 3430 (1907). 
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conducted an extensive investigation, which included public hearings 
in Utah, directed to the practice of polgamy within the membership 
of the Mormon Church, of which Senator Smoot was a member. The 
resulting Committee Report *° illustrates that the Committee members 
had become familiar with the polygamous question. In view of the 
wide public interest which centered on the recent protest in the Senate 
against acceptance of the credentials of Senator Theodore G. Bilbo 
(D. Miss.)** it may reasonably be presumed that most Congressmen 
knew in 1910 that many polygamous unions still existed in the western 
states. Yet there is no mention of polygamy, direct or indirect, to be 
found in the House or Senate reports nor in the Congressional debates 
connected with the White Slave Traffic Act.*? 

With regard to the Court’s holding that the polygamous relation is 
immoral, it must be perceived that a broad field of inquiry is thereby 
opened up. To enter this field does not require undertaking defense 
of the overt act of entering the polygamous relation in violation of 
established, man-made law. In the case of Reynolds v. United States 
it was determined that a party’s religious belief cannot justify his com- 
mission of an overt act in violation of the law of the land.** In the 
interest of effective government that holding cannot be disputed. But 
that determination goes only to the criminal liability of the polygamist 
under anti-polygamy laws. The question remains whether or not 
violation of those laws is an act malum in se, or merely malum pro- 
hibitum. If the latter, the character of the act is not inherently im- 
moral.** 

In the case of Watson v. Jones, Mr. Justice Miller said: “The law 
knows no heresy.” *® And in United States v. Ballard, the Court 
reaffirmed the judgment that “Freedom of thought, which includes 
freedom of religious belief, is basic in a society of free men.” * 
In the Reynolds case it was also said that laws are made for the gov- 
ernment of actions, and cannot interfere with religious beliefs, but 


40S. Rept. 4253, 59th Cong. (1906). An interesting coincidence arises out of 
the fact that Senator William P. Dillingham (R. Vt.) was a member of this 
Committee on Privileges and Elections. For it was just four years later, in 
1910, that Senator Dillingham presented a report to the Senate on behalf of the 
Committee on Immigration regarding the proposed white slave traffic legislation. 
This report contains no reference whatsoever to the possibility of using this 
legislation to punish interstate transportation of a plural wife. 

4193 Cong. Rec. Jan. 3, 1947, at p. : (unbound). 

42H. Rept. 47, 61st Cong. (1909) ; S. Rept. 886, 61st Cong. (1910) ; 45 Cong. 
Rec. 545-48, 550, 805, 822, 1035, 1037 (1910 ). 

4398 U.S. 145, 25 L. ed. 244 (1878). 

44 Brack’s Law Dictionary (1933), p. 1150; BLAcKsToNE’s COMMENTARIES, 
Sec. 65, (Vol. I Jones’ Edition 1916, p. 97). 

4513 Wall. 679, 728, 20 L. ed. 666 aN 3S 1871). 

46 322 U. S. 78, 86, 64 Sup. Ct. 88 L. ed. 1148, 1153 (1944); cf. 
Board of Education v. Barnette, tio U U. $6 624, 63 Sup. Ct. 1178, 87 L. ed. 1628 
(1943). 
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only with practices.*7 Subjectively, then, it would seem that if the 
religious polygamist be accorded the presumption of sincerity in his 
belief that the plural marriage has divine sanction, the prohibitory 
law cannot make his transgression a moral offense. 

Objectively, by the nature of its definition immorality appears to 
be a social concept.** In Christian society today the monogamous 
form of marriage alone obtains social sanction, but that has not al- 
ways been the case in Christian society, as a study of the history of 
marriage reveals.** Mr. Justice Murphy, dissenting in the Cleveland 
case, makes the following observation : 


The Court states that polygamy is “a notorious example of 
promiscuity.” The important fact, however, is that, despite the 
differences that may exist between polygamy and monogamy, 
such differences do not place polygamy in the same category as 
prostitution or debauchery. When we use those terms we are 
speaking of acts of an entirely different nature, having no relation 
whatever to the various forms of marriage. It takes no elabora- 
tion here to point out that marriage, even when it occurs in a 
form of which we disapprove, is not to be compared with pros- 
titution or debauchery or other immoralities of that character.*° 


This nation saw the rise of the polygamous form of marriage on a 
large scale in recent times. At least from 1852 the doctrine of po- 


lygamous marriage was openly advocated and officially proclaimed by 
the Mormon Church." Following that date the leader of the church, 
Brigham Young, was reappointed governor of the Territory of Utah 
by President Pierce and his nomination was confirmed by the Senate, 
when it was well known he was openly practicing polygamy.** There 
seems to have been no attempt by the government to interfere with 
this practice of polygamy in Utah until 1862, when Congress passed 
an act to prevent the practice.** Even at this time there was no at- 
tempt made to interfere with continued cohabitation of those who had 
previously entered into the polygamous relation. Such cohabitation 
was not made an offense by law until 1882, when the so-called Ed- 
munds Act was enacted by Congress. It is doubtful that this long 
delay in reaching to the cohabitation itself argues for the proposition 
that polygamy is inherently immoral. And it is at least speculative 


47 Supra note 43 at p. 166. 

48 Wesster’s NEw INTERNATIONAL Dictionary (1939), p. 1246. 

49 Morland, KEEZER ON THE LAW OF MARRIAGE AND Divorce (1946) pp. 48, 49. 
50 329 U. S. 14, 26, 67 Sup. Ct. 13, 19, 91 L. ed. 1, 7 (1946). 

51S. Doc. 1036, 62d Cong., p. 958 (1913). 

52 [bid. 

53 Rev. Srat. (1862) § 5352. 

54 22 Srat. 30) (1882). 
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that the many respected descendants of polygamous unions entered 
into in this country would confute the proposition altogether. 

After all, the social concept of immorality is not a static concept. 
Today the condonation of society generally obtains for one who ac- 
quires divorce and remarries time and again. But to many such prac- 
tice violates the sense of morals. Divorce is a common procedure in 
our courts today, but stigma still attaches in the minds of some with 
regard to divorce. During wartime there was open discussion by 
some of the plausibility of polygamy as an answer to the heavy de- 
crease in the male population.*® 

In the English courts it was decided in 1866 that the matrimonial 
machinery of the courts should not be available for a polygamous 
marriage, but Lord Penzance was careful in making that decision to 
leave open the question whether polygamous marriages might not be 
recognized as valid for other purposes.°® Through the intervening 
years the question has been answered affirmatively, as evidenced by 
three cases of recent date.°* In the last decade an English writer 
concluded a scholarly review of cases involving consideration of po- 
lygamous marriages and concluded with the remark that, “It is not 
correct to say that English law can in no case recognize polygamous 
marriages as valid, or the issue thereof as legitimate.” ** 

The Court’s holding that the dominant purpose of the interstate 
transportation of the plural wife was immoral, in the Cleveland case 
also relates to further extension of the Act. According to the Court’s 
decision in the case of Mortensen v. United States, it is essential that 
the interstate transportation have for its object or be the means of 
effecting or facilitating the proscribed activities.°® In that case Han- 
sen v. Haff was cited, wherein it was said: 


People not of good moral character, like others, travel from 
place to place and change their residence. But to say that be- 
cause they indulge in illegal or immoral acts, they travel for that 
purpose, is to emphasize that which is incidental and ignore what 
is of primary significance.® 


* 





* 





* 


To refer again to the Jessop situation, counsel for the petitioners ar- 
gued that the dominant purpose of the interstate transportation of the 


55 Prof. C. E. M. sant, ny of London, AP Dispatch appearing in Salt 
Lake Tribune, Feb. 25, ; 4. 

56 Hyde v. Hyde, L. R 4 ’P. & D. 130 (1866). 

57 Srini Vasan v. Srini Vasan, L. R. (1946) P. 67; Baindail vy. Baindail, 
114 L. J. P. 52 (1945); Mehta v. Mehta, 174 L. T. 63 Meg 
58 Beckett, Polygamous Marriages (1932) 48 L. Q. R. 341. 
58 322 U. S. 369, 374, 64 Sup. Ct. 1037, 1040, 88 L. ed. 1331, 11335 (1944). 
60 291 U. S. 559, 562, 54 Sup. Ct. 494, 495, 78 L. ed, 969, 971 (1934), 
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plural wife was to provide a housekeeper in the Arizona home.* In 
view of the fact that nine minor children were there to be cared for 
counsel’s argument assumes logical force. The Court accepted evi- 
dence that petitioner had found it “necessary or convenient” to trans- 
port the plural wife in interstate commerce in order to continue co- 
habitation with her sufficient to suppress the asserted conflict with the 
Mortensen case. 

An anomaly of some interest may be noted here. If the position 
of the wives had been reversed in the Jessop case, interstate trans- 
portation of the first, or legal, wife would not have subjected Jessop 
to prosecution under the Act. Under the holding here the act of living 
contemporaneously with two wives creates the immorality, yet if Jes- 
sop had transported the legal wife to the Utah home for the express 
purpose of continuing sexual relations with her he was beyond the 
Act since the assertion of immorality is directed only toward his rela- 
tions with the second, or plural, wife. 

In view of the persistently strong argument against the Caminetti 
decision, it is submitted that the Court should have maintained the 
boundaries of the Act as they stood. In the Cleveland case that prece- 
dent appears as an accelerating influence for imputing immorality to 
persons whose base of conduct is in religious conviction. Whether 
their practice was right or wrong it seems basically questionable that 


Congress ever intended that the White Slave Traffic Act be applied 
in a collateral attack on plural marriages entered into in accordance 
with religious beliefs. The Cleveland case arose in the state of Utah, 
which has, in common with all other states in the Union, adequately 
provided in its laws for the suppression of polygamy.® 


Lewis C. NELSON. 


61 Brief of Petitioners, Cleveland v. United States, supra note 2. 
62 329 U. S. 14, 20, 67 Sup. Ct. 13, 16, 91 L. ed. 1, 4 (1946). 
63 Utah Code Ann. (1943) 103-51-2. 
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ADMINISTRATIVE LAw—PRrIceE Controt Act or 1942—ProHIBI- 
TION OF SECURITY DeEposiITs TO PREVENT Evasion oF O.P.A. RENT 
REGULATIONS.—Complainants are landlords of housing accommoda- 
tions located in defense rental areas and built with the aid of prior- 
ities obtained through governmental agencies. In various applica- 
tions to the War Production Board and/or the National Housing 
Agency for formal approval of the rent to be charged for these accom- 
modations, no authorization was given to collect security deposits in 
addition to the rent to be charged. Complainants, collecting maxi- 
mum rents, were requiring security deposits varying in amounts from 
$10 to $200, and in methods of administration. A number of these 
landlords had preceeded to collect deposits after being informed late 
in 1943 by a regional director of the N.H.A. that there was no 
prohibition against them, though the matter was under consideration. 
Later the N.H.A. in a public statement declared that the entire 
matter of security deposits was under the jurisdiction of the 
O.P.A. Since September 1942 the latter agency had considered 
the security deposits were in the nature of rent, and in Amendment 
No. 33 to Rent Regulations for Housing, effective September 1, 1944, 
prohibited the demand, receipt and retention of security deposits on 
priority-constructed housing accommodations. Complainants contest 
the validity of this restriction. Held, that the restriction or prohibi- 
tion of security deposits was within the authority of the O.P.A. and 
that complainants failed to sustain the burden of proof that the provi- 
sions of the regulation under attack were arbitrary, capricious, and 
not in accordance with law. Shaker Parkway Campany, (and others) 
v. Paul H. Porter, Price Administrator, 157 F. (2d) 920 (E. C. A. 
1946). 

The Emergency Price Control Act of 1942 endeavored to stabilize 
prices and rents in an effort to prevent inflation. 56 Stat. 23 (1942), 
50 U. S. C. App. § 902, Supp. V, (1946); Yakus v. U. S., 321 
U. S. 414, 64 Sup. Ct. 660, 88 L. ed. 834 (1944); Bowles v. Willing- 
ham, 321 U. S. 503, 64 Sup. Ct. 641, 88 L. ed. 892 (1944). See 
also, Note (1944) 12 Geo. Wasu. L. Rev. 414; McCarthy, Aspects 
of Federal Rent Control (1945) 31 Corn. L. Q. 68-77. The Admin- 
istrator is empowered to establish such maximum rents for housing 
accommodations as in his judgment will be generally fair and equi- 
table, and his authority extends to such rents for priority-constructed 
housing. See §§2(b), 4(a), 302(f), and (h) of the Act. By 
§ 2(d) the Administrator may regulate or prohibit leasing practices 
which are equivalent to or likely to result in rent increases incon- 
sistent with the purposes of the Act. Similarly under § 2(g), the 
regulations may include such provisions as are deemed necessary to 
prevent circumvention or evasion. Cf. United States v. Eaton, 144 
U. S. 677, 12 Sup. Ct. 764, 36 L. ed. 591 (1892); however § 2(h) 
provides that the powers granted shall not be used to compel 
changes in established rental practices except where the Adminis- 
[ 226 } 





RECENT CASES 227 


trator has found his action necessary to prevent circumvention or 
evasion. Section 302(g) defines rent as the consideration demanded 
or received in connection with the use or occupancy or the transfer 
of a lease to any housing accommodations. As authorized by the Act, 
the Administrator issued Rent Regulations for Housing effective June 
1943, §4(f) of which provides that for housing accommodations 
newly constructed with priority regulations from the United States 
or agency thereof, for which the rent is approved by the United States 
or agency, the maximum rent shall be the rent so approved. 8 Fed. 
Reg. 7322 (1943). Amendment 33 to this regulation added § 2(d) (5) 
which provided that for such housing accommodations no security 
deposit will be demanded, received or retained. 9 Fed. Reg. 10633 
(1944), and as amended by Amendment 37, 9 Fed. Reg. 12414, effec- 
tive October 12, 1944. Prior to adopting this regulation, the Admin- 
istrator’s attempt to restrain the exaction of a security deposit in ad- 
dition to maximum rent on newly constructed housing met with but 
little success. Security deposits were not construed to be rent in the 
absence of a regulation specifically directed toward the practice. Brown 
v. Bayview Manor Homes, Inc., 51 F. Supp. 557 (E. D. Va. 1943) ; 
Bowles v. Sylbern Homes of Conn., Inc., 55 F. Supp. 287 (Conn. 
1944). Contra: Bowles v. American Victor Homes, Inc., 2 Op. and 
Dec. (O.P.A.) 5051 (D.C. N. J. 1944). In Brown v. Bayview Manor 
Homes, Inc., supra., it was held that security deposits were reasonably 
necessary to protect owners of dwellings required to give rental pref- 
erence to migratory workers. 

In construing security deposits to be in the nature of rent as defined 
by the Act and the Rent Regulations, the court gave full weight to the 
interpretation of the Administrator, the purposes of the Act, and the 
intent of Congress. Cf. United States v. American Trucking Ass'n, 
Inc., 310 U. S. 534, 549, 60 Sup. Ct. 1059, 84 L. ed. 1345 (1940) ; 
U. S. v. Darby, 312 U. S. 100, 61 Sup. Ct. 451, 85 L. ed. 609 (1941) ; 
F.T.C. v. Bunte Bros., Inc., 312 U.S. 349, 351, 61 Sup. Ct. 580, 581, 
85 L. ed. 881 (1941) ; Bowles v. Nu Way Laundry Co., 144 F. (2d), 
741 (C. C. A. 10th, 1944); cert. denied 323 U. S. 791, 65 Sup. Ct. 
431, 89 L. ed. 631 (1945). Rent control provisions have been inter- 
preted to include garages used in connection with occupancy of a 
house, Veillette v. Bowles, 150 F. (2d) 862 (E. C. A. 1945); dwell- 
ing houses rented by a municipality, City of Dallas v. Bowles, 152 F. 
(2d) 464 (E. C. A. 1945); cf. Case, Commissioners of Public Lands 
v. Bowles, 327 U. S. 92, 66 Sup. Ct. 438 (1946), Hulbert et al. v. 
Twin Falls County, Idaho, 327 U. S. 103, 66 Sup. Ct. 444 (1946) ; 
but cf. Porter, Administrator v. City of Charleston, W. Va., 155 F. 
(2d) 209 (C. C. A. 4th, 1946); a sum paid a landlord’s agent to 
obtain an apartment, for which an action for triple damages lies for 
the amount over and above the maximum rent. Cha-Kir Realty Corp. 
v. Sanchez, 52 N. Y. S. (2d) 482, 183 Misc. 427 (1944). 

The main ground of upholding the validity of the Amendment was 
the finding of the Administrator that the prohibition and restriction 
of security deposits were necessary to achieve effective rent control 
and to prevent circumvention and evasion of the Act. For similar 
reasons, restrictions pertaining to evictions have been held valid. 
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Taylor v. Brown, 137 F. (2d) 654 (E. C. A. 1943); Madison Park 
Corp. v. Bowles, 140 F. (2d) 316 (E. C. A. 1943). A requirement 
that a landlord, wishing to withdraw his property from the rental 
market, must first obtain a certificate of eviction from the Rent Ad- 
ministrator, has been held reasonably necessary to prevent circum- 
vention and evasion of the Act. Taylor v. Bowles, 145 F. (2d) 833 
(E. C. A. 1944); Taylor v. Bowles, 147 F. (2d) 824 (C. C. A. 9th, 
1945); Taylor v. Porter, 156 F. (2d) 805 (E. C. A. 1946). In 
general the courts have upheld the validity of the rent regulations, 
orders and decisions of the Administrator. See Note (1944) 12 Geo. 
Wasu. L. Rev., Aspects of Federal Rent Control, supra. The au- 
thority delegated to him is constitutional. Bowles v. Willingham, 
supra. See Note (1944) 30 Corn L. Q. 504. His provisions estab- 
lishing the determination of maximum rents and his interpretation of 
those provisions have usually met the generally fair and equitable 
requirement of the Act. Spaeth v. Brown, 137 F. (2d) 669 (E. C. A. 
1943); Taylor v. Brown, supra; Madison Park Corp. v. Bowles, 
supra; 315 West 97th Street Realty Co., Inc. v. Bowles, 156 F. (2d) 
982 (E. C. A. 1946); U. S. v. Hansen, 143 F. (2d) 7, (C. C. A. 
7th, 1944). His provisions and interpretations concerning rental ad- 
justments have frequently met approval of the courts. Northwood 
Apts., Inc. v. Brown, 137 F. (2d) 809 (E. C. A. 1943); Ardea 
Realty Corp. v. Bowles, 148 F. (2d) 1000 (E. C. A. 1945); White 
v. Bowles, 150 F. (2d) 408 (E. C. A. 1945); Andrew Arms, Inc. v. 
Bowles, 150 F. (2d) 972 (E. C. A. 1945); Rockcliffe Realty Corp. v. 
Bowles, 151 F. (2d), 339 (E. C. A. 1945). Contra: Hillcrest Terrace 
Corp. v. Brown, 137 F. (2d) 663 (E. C. A. 1943); Kuskin & Rot- 
berg, Inc. v. Porter, 153 F. (2d) 1016 (E. C. A. 1946). Occasionally, 
however, the court has remanded cases back to the O.P.A. because 
of evidenciary aspects. Mortgage Underwriting & Realty Co. v. 
Bowles, 150 F. (2d) 411 (E. C. A. 1945); R. E. Rappeport & Sons 
v. Bowles, 153 F. (2d) 445 (E. C. A. 1946) (failure to receive evi- 
dence) ; Homewood Development Co., Inc. v. Bowles, 148 F. (2d) 
850 (E. C. A. 1945) (refusal to give weight to opinion of own ex- 
perts). 

The support for the main holding in the instant case was found in 
the many examples of abuse furnished to the O.P.A. Board of Review, 
and mentioned in its opinion of the case, as well as in the fact found 
by the Administrator that the taking of security deposits had not been 
established generally as a characteristic rental practice prior to the 
advent of rent control. The court does not go beyond these findings 
of the Administrator to review the remedy selected to correct abuses, 
but it appears to sanction the statement by the O.P.A. Board of 
Review that if a general policy of allowing security deposits were 
adopted, the workload of policing controversies and of protecting 
against excessive deposits would burden O.P.A.’s existing staff to an 
extent that would be likely to impair their ability to discharge more 
important functions. Such a statement merely indicates a natural 
reluctance to engage in disputes of seemingly trivial nature, but does 
not constitute a substantial reason for not considering other less harsh 
remedies. It does not appear that any alternative plans or sets of 
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regulations were considered that might secure to landlords the bene- 
fits of security deposits and yet prevent the evils found to contravene 
the law. In view of the wide dislocation and frequent movement of 
families during the years of war and reconversion, such deposits might 
be beneficial not only as a reasonable protection to property owners 
but to the Nation, for under proper conditions the withholding of that 
sum from the potential purchasing power of the public might tend to 
forward the purposes of the Act—the prevention of inflation. Such 
alternative methods of dealing with the problem should have been 
affirmatively considered as part of the record before adopting the 
remedy of prohibition. While the courts will not substitute their own 
discretion for that of administrative officers who have kept within the 
bounds of their administrative powers (American Telephone & Tele- 
graph Co. v. U. S., 299 U. S. 232, 57 Sup. Ct. 170, 81 L. ed. 142 
(1936) ), yet they will require that the record disclose affirmatively all 
factors pertaining to the remedy, so that the reviewing court may see 
that the remedy selected has a reasonable relation to the evils sought 
to be remedied. Jacob Siegel Co. v. F. T. C., 327 U. S. 608, 66 Sup. 
Ct. 758 (1946) ; cf. May Dept. Stores v. N. L. R. B., 326 U. S. 376, 
66 Sup. Ct. 203 (1945). The same court as in the instant case re- 
manded a cause for further proceedings where, in view of the circum- 
stances and the power of discretion of the Administrator, an order 
seemed unwarranted and harsh. Peters v. Porter, 157 F. (2d) 186 
(E. C. A. 1946). L. H. S. 


First Wark Powers AcCT—ENLARGED AUTHORITY OF ALIEN PROp- 
ERTY CUSTODIAN TO SEIZE PROPERTY OF FRIENDLY ALIENS UNDER 
TRADING WITH THE ENEMY AcCT—REMEDIES OF FRIENDLY ALIENS. 
—A Swiss Corporation, holder of shares in various American cor- 
porations, brought suit against the Alien Property Custodian to re- 
cover the stock certificates of these shares which had been seized by 
the Custodian. The defendant filed a motion to dismiss on the 
ground that plaintiff had no cause of action for the following reasons: 
That title III of the First War Powers Act, 55 Stat. 839 (1941), 
50 U. S. C. App. Sec. 616, Supp. V (1946), amended § 5(b) of the 
Trading with the Enemy Act so as to give the Custodian authority 
to seize all alien property, inclusive of the property of friendly aliens; 
that the World War I right of friendly aliens to attack seizure and 
obtain return of their property, provided by §9(a) of the Trading 
with the Enemy Act as amended, 41 Stat. 977 (1920), 50 U. S. C. 
War App. §9(a) (1940), had been abrogated as a necessary conse- 
quence of the 1941 amendment of § 5(b) ; that, provided the property 
was alien property, the seizure vested, according to §5(b), absolute 
ownership in the Custodian; that the property rights existing at the 
moment of seizure become extinct thereby, and therefore the plaintiff 
could not claim property of the stock certificates; that the only remedy 
open to the plaintiff was a suit for compensation against the United 
States in the Court of Claims. The District Court granted the motion. 
The Court of Appeals reversed and remanded. Held,—Judge Edger- 
ton dissenting—that an action for just compensation in the U. S. Court 
of Claims would not lie in view of §7(c) of the Trading with the 
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Enemy Act, 40 Stat. 1020 (1918), 50 U. S. C. War App. §7(c) 
(1940), which provides “The sole relief and remedy of any person 
having any claim to any money or other property . . . transferred 

. . to the Alien Property Custodian . . . shall be that provided 
by the terms of this Act”; that accordingly plaintiff's sole remedy 
was a suit under §9(a) of the Act, and that “The amendment of 
§5(b) did not nullify §9(a), nor was it inconsistent therewith” ; 
that Congress had twice refused to write the Custodian’s construction 
into the law; and that, quoting from Markham v. Cabell, 326 U. S. 
404, 66 Sup. Ct. 193 (1945), “We can find no indication in the 1941 
legislation that Congress by amending §5(b) desired to delete or 
wholly nullify §9(a). On the contrary, the normal assumption is 
that where Congress amends only one section of a law, leaving an- 
other untouched, the two were designed to function as parts of an 
integrated whole.” Uebersee Finanz-Korporation, A. G. v. James 
E. Markham, as Alien Property Custodian, 158 F. (2d) 313 (App. 
D. C., 1946). 

The precedent relied upon by the majority of the Court, Markham 
v. Cabell, supra, does not seem to be in point. An American citizen 
sued the Custodian to recover a debt, owed him for services rendered, 
from the assets of an Italian Insurance Company. Such a debt-claim 
is not inconsistent with absolute ownership of the Custodian (nor 
would the claim itself be subject to seizure since the claimant was an 
American citizen). The holding of the Supreme Court in that case 
that the amendment of § 5(b) did not delete or wholly nullify § 9 (a) 
refers to debt-claims and claims of American citizens provided for by 
§9(a); it leaves open the problem involved in the instant case 
whether or not other provisions of §9(a), giving friendly aliens an 
action for property rights have been affected by the 1941 amendment. 

Likewise, the precedent relied upon by the dissenting judge is not 
in point. In Silesian-American Corporation v. Markham, 156 F. (2d) 
793 (C. C. A. 2d, 1946), an American corporation in bankruptcy 
questioned the authority of the Custodian to seize stock certificates 
standing on its books in the name of a Swiss stockholder and Swiss 
banks as pledgees. The litigants agreed that a suit under § 9(a) was 
not available to the Swiss stockholder or pledgees. Therefore, the 
inquiry was confined to the question whether the debtor might safely 
comply with the Custodian’s request to cancel the stock certificates 
and replace them by new certificates issued to the Custodian, 1. e., 
without exposing himself to double liability. This question was an- 
swered by the Court in the affirmative since § 5(b) (2), 55 Star. 840 
(1941), 50 U. S. C. App. Sec. 616, Supp. V (1946), provides that 
compliance with any demands of the Custodian shall be a discharge 
of any obligation of the person who transfers any property to the 
Custodian in compliance with the Custodian’s request. 

These cases not being in point, the instant case is the first available 
decision on the question whether, in spite of the amendment of § 5(b), 
a friendly alien can claim property rights against the Custodian under 
§9(a) of the Act. The opinion of Judge Edgerton, who dissented, 
may be summed up as follows: Since the amendment of § 5(b) vests 
the seized property unqualifiedly in the Custodian, an alien, although 
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he be a friendly alien, cannot claim any property rights. Two dif- 
ferent persons, the Custodian and the alien, cannot each have identical 
property rights of one and the same object at the same time. The 
restriction of §7(c) refers only to claims of property rights; in no 
way does it preclude rights of compensation for the loss of property 
which may be had in the U. S. Court of Claims under the Tucker Act, 
36 Stat. 1136 (1911), 28 U. S. C. §250 (1940). 

It must be admitted, considering the wide margin in determining 
what constitutes “just” compensation and the very cumbersome pro- 
cedure before the Court of Claims, that it might work hardship in 
some cases to restrict friendly aliens to claims for just compensation— 
a right based on the Fifth Amendment to the U. S. Constitution. The 
value thus obtainable might be far below the present actual value of 
the property. But this is rather a matter of policy for the legislature. 
If friendly aliens are barred from the remedy of §9(a) by the 1941 
amendment of § 5(b) they would necessarily have to resort to a com- 
pensation claim, unless legislation creates a new remedy. 

The second ground of the majority opinion in the instant case, 
which is based on the “normal assumption,” that where Congress 
amends only one section of a law, leaving another untouched, the two 
are designed to function as parts of an integrated whole, Markham v. 
Cabell, supra, finds no support in the legislative history of the amend- 
ment in question. The amendment of § 5(b) of the Trading with the 
Enemy Act, Title III of the First War Powers Act, was passed only 
10 days after the entry of the United States into World War II on 
reports submitted by the House and Senate Committees 3 days in 
advance and without any hearings being held. The bill was an emer- 
gency measure; there is no indication that Congress, when amending 
§ 5(b) during these first days of the war paid any attention to the 
question whether other provisions of the Act had become obsolete or 
inconsistent with the amendment. As a result, a number of pro- 
visions remained in the Act which definitely called for deletion or 
adjustment to the exigencies of this war. It might be argued that 
they remained untouched as still applicable to property seized during 
World War I. This, however, is very improbable, and if it were the 
case, inapplicability of these provisions to property seized during 
World War II ought to have been indicated. As it is, the World 
War II amendment was grafted on a World War I law the branches 
of which had withered and fallen off so that the sudden new growth 
produced a bizarre and incoherent structure. E. g., the authority and 
legal position of the Custodian were defined in §§ 6 and 12 of the old 
Act, 40 Stat. 415, 423 (1917), as amended by 40 Start. 460 (1918), 
50 U. S. C. War App. §§ 6, 12 (1940). Section 6 permitted the 
seizure of “property belonging to an enemy or ally of enemy.” Sec- 
tion 12 gave the Custodian the powers of a common law trustee who 
was to deal with the property “as though he were the absolute owner 
thereof.” The new provisions of the 1941 amendment, enlarging the 
Custodian’s authority to seize all alien property, including property 
of friendly aliens, and providing that “any property . . . of any 
foreign country or national thereof shall vest . . .” in the Custodian 
and that such “property shall be held, used, administered, liquidated, 
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sold, or otherwise dealt with in the interest of and for the benefit of 
the United States” were not incorporated by change of, or addition 
to, §§ 6, 12 as might be expected. These sections remain untouched 
in the Act to this day. The new concept was, under disregard of the 
continued existence of the old one, incorporated in § 5(b), probably 
for no other reason than that §5(b) had been the subject of the 
earlier amendment of 7 May 1940, Public Resolution No. 69, 76th 
Congress, constituting the so-called “Freezing Order.” Another 
striking example rebutting the “normal assumption” is §9(e), 41 
Stat. 980 (1920), 50 U. S. C. War App. §9(e) (1940), which re- 
quires that claims to be brought under the Act must have existed 
prior to 6 October 1917, which prerequisite clearly can have no appli- 
cation to property seized in World War II. See Markham v. Cabell, 
supra. It appears that also §9(a) was left unchanged inadvertently 
and not deliberately. Within the old Act § 9(a) was perfectly logical. 
It gave a remedy to American citizens and friendly aliens against un- 
authorized seizure of their property by the Custodian because the 
Custodian was allowed to seize only the property of enemies and 
allies of enemies. As a result of the 1941 amendment, seizure of 
property of friendly aliens was no longer unauthorized. Consequently, 
they could have no longer any standing in court to attack such seizure. 
Further application of §9(a) would have rendered inoperative the 
clear and obvious purpose of the amendment. 

The statement in the instant case that the procedure provided by 
the amendment was “‘to seize initially all alien property, and then upon 
investigation and with the burden of producing the facts placed upon 
the claimant rather than upon the Custodian, to return the property 
of aliens not enemies” is unsupported and contrary to the duties of 
the Custodian outlined in §5(b). There is nothing in §5(b) which 
would oblige or even authorize the Custodian to return the property 
seized to such aliens who can prove that they are not enemies. This 
is furthermore proved by the subsequent legislative history of the Act. 
Congress added a new section, § 32, to the Trading with the Enemy 
Act, Pub. L. No. 322, 79th Cong., Act of March 8, 1946, reading: 
“(a) The President, or such officer or agency as he may designate, 
may return any property or interest vested in or transferred to the 
Alien Property Custodian (other than any property or interest ac- 
quired by the United States prior to December 18, 1941), or the net 
proceeds thereof, whenever the President or such officer or agency 
shall determine—(1) that the person who has filed a notice of claim 
for return, in such form as the President or such officer or agency 
may prescribe, was the owner of such property or interest imme- 
diately prior to its vesting in or transfer to the Alien Property Cus- 
todian . . . .” (follows enumeration of ineligible persons, etc.). This 
so-called ‘““Return-Act” was necessary to enable the Custodian to re- 
turn any property rightfully seized by him which had belonged to 
“technical enemies,” 7. ¢. residents of enemy-occupied countries, or 
which had belonged to other friendly aliens. The fact that the Cus- 
todian had no authority in law to make returns of property, which 
was vested in him, that is, belonged to the United States, without 
express authorization by Congress, had been emphasized over and 
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over again during the hearings of the House Subcommittee and the 
Senate Committee on the Judiciary and finally resulted in the pas- 
sage of § 32. It is to be noted that this enactment provides an au- 
thority for the Custodian to make return, but does not put any obli- 
gation on him to do so. The Custodian made attempts to clear the 
Act of ambiguities. New sections 33 through 38 were added to the 
Act, Pub. L. No. 671, 79th Cong., Act of August 8, 1946. But the 
original § 33, as introduced by the bill, H. R. 6890, 79th Cong. (1946), 
S. 2378, 79th Cong. (1946), failed to be passed. Sec. 33 of this bill 
expressly barred any suit for property rights by aliens under § 9(a) 
and allowed claims for compensation instead. It was an attempt to 
write the Custodian’s view about §9(a) expressly into the Act. But 
the provisions, especially the heavy safeguards surrounding the claim 
for compensation (in order to prevent the accrual of any possible 
benefits to enemy aliens) aroused serious opposition. During the 
closing days of Congress there was not enough time to have the prob- 
lem worked out, and since the other provisions of the bill were press- 
ing, it was “half a loaf or no loaf.” It is true that the Senate Com- 
mittee was of opinion that the friendly alien had a right to sue under 
§9(a), the report stating “The bill (by deleting the proposed § 33) 
preserves in full these rights under 9(a) which the friendly foreign 
national, together with the United States citizen, has had for more 
than 25 years under the act,” S. Rept. 1839, 79th Cong., p. 2 (1946). 
However, the House report is to the contrary, and supports the Cus- 
todian’s view in stating that a need for clarification had arisen out of 
the 1941 amendment, H. Rept. 2398, 79th Cong., pp. 2, 3 (1946). 
Neither the Senate nor the House opinion is conclusive or binding on 
a court in interpreting §9(a). As the proposed § 33 which the Sen- 
ate believed to be an innovation, and which the House believed to be 
merely declaratory of the existing law, was not passed, the law has 
been left in the same state in which it was before this legislation was 
proposed, and it remains to be seen which way it is going to be inter- 
preted by the United States Supreme Court. O. H. H. 


PATENTS—RIGHT OF A GOVERNMENT EMPLOYEE To SUE FoR IN- 
FRINGEMENT OF A PATENT ON AN INVENTION MADE WHILE IN THE 
EMPLOY OF THE GOVERNMENT—RIGHTS OF EMPLOYERS IN EM- 
PLOYEE’S INVENTIONS.—Plaintiff was employed by the Government 
when he filed application for a patent. He claims he invented a Ship 
Stabilizer and Control Mechanism before being employed by the Gov- 
ernment and sues for infringement by the United States. Held, that 
no recovery may be had because patentee had been in government 
employ at the time he completed the invention. The inventive act is 
not complete until reduced to practice except that filing of an applica- 
tion for a patent may complete the inventive act. Stub v. United 
States, 63 F. Supp. 748, 68 U. S. P. Q. 42 (Ct. Cl. 1946). 

“Whenever an invention described in and covered by a patent of 
the United States shall hereafter be used or manufactured by or for 
the United States without license of the owner thereof or lawful right 
to use or manufacture the same, such owner’s remedy shall be by suit 
against the United States in the Court of Claims for the recovery of 
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his reasonable and entire compensation for such use and manufac- 
ture. . . . The benefits of this section shall not inure to any patentee 
who, when he makes such claim, is in the employment or service of the 
Government of the United States, or the assignee of any such pat- 
entee; nor shall this section apply to any device discovered or invented 
by such employee during the time of his employment or service.” Act 
of June 25, 1910, as amended July 1, 1918, 36 Strat. 851, 40 Srart. 
705, 35 U. S. C. 68 (1940). National Electric Signaling Co. v. United 
States, 77 Ct. Cl. 87 (1933). This is so even though the work was 
done outside of the hours of duty. Moore v. United States, 249 U. S. 
487, 489, 39 Sup. Ct. 322, 63 L. ed. 721 (1919). 

In general the mere employment relationship entitles the employer 
to nothing. Employee had invented a hinge and had not used time 
or materials of employer nor had he done anything to estop himself 
from denying a shop right to employer. Massie v. Fruit Growers’ 
Express Co., 31 F. (2d) 463 (Del. 1929). Cf. North v. Atlas Brick 
Co., 13 S. W. (2d) 59, 76 Tex. 210 (Comm. of App. of Texas, 1929). 
The fact that the United States is the employer makes no difference ; 
the government has no greater right to the inventions of its employees 
than any other employer. “The government has no more power to 
appropriate a man’s property invested in a patent than it has to take 
his property invested in real estate; nor does the mere fact that an 
inventor is at the time of his invention in the employ of the govern- 
ment transfer to it any title to, or interest in it.” Solomons v. United 
States, 137 U. S. 342, 346, 11 Sup. Ct. 88, 34 L. ed. 667 (1890); 
United States v. Dubilier Condenser Corp., 289 U. S. 178, 53 Sup. Ct. 
554, 77 L. ed. 1114 (1933); Gill v. United States, 160 U. S. 426, 
16 Sup. Ct. 322, 40 L. ed. 480 (1896). 

The basis for a shop right is acquiescence in the employer’s use of 
the employee’s invention, or that the employee has made an invention 
during the course of his employment at the expense of his employer. 
But where the employee assumes all expenses of the conception and 
development of the invention it is immaterial that the problem was 
suggested by his employment. Amdyco Corp. v. Urquhart, 39 F. 
(2d) 943 (E. D. Pa. 1930), cert. denied, 284 U. S. 689, 52 Sup. Ct. 
265, 76 L. ed. 582 (1932) ; McKinnon Chain Co. v. Amer. Chain Co., 
259 F. 873 (M. D. Pa. 1919), aff'd 268 F. 353 (C. C. A. 3d, 1920) ; 
American Circular Loom Co. v. Wilson, 198 Mass. 182, 84 N. E. 133 
(1908). If an employee has utilized the employer’s materials or 
finances or if the employee remains silent in the face of the employer’s 
investment and subsequent use, the employer gets an implied license 
to use the invention. Dovel v. Sloss-Sheffield Steel and Iron Co., 
139 F. (2d) 36 (C. C. A. 5th, 1943), cert. denied, 322 U. S. 740, 64 
Sup. Ct. 1057, 88 L. ed. 1573 (1944) ; Gill v. United States, supra; 
Scott v. Madison Woolen Co., 3 F. (2d) 331 (S. D. Me. 1925). 
A shop right may arise when the inventor of an unpatented invention 
allows it to be used by another, particularly when he induces or as- 
sists in such use without demand for compensation or other notice of 
restriction of the right to continue. Gill v. United States, supra; 
Gates v. United States, 87 Ct. Cl. 358, 37 U. S. P. Q. 771 (1938)-; 
Neon Signal Devices, Inc. v. Alpha-Claude Neon Corp., 54 F. (2d) 
793 (W. D. Pa.), 12 U. S. P. Q. 339 (1931). 
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One employed to invent must assign any patent obtained to his 
employer. Standard Parts Co. v. Peck, 264 U. S. 52, 44 Sup. Ct. 
239, 68 L. ed. 560 (1924). See (1936) 4 Geo. Wasu. L. Rev. 522-4. 
Courts declare a trust relationship when the inventor is more than a 
mere employee and compel assignment to the employer. Dowse v. 
Federal Rubber Co., 254 F. 308 (N. D. Ill. 1918). Without an 
agreement to assign, an employer is not entitled to require assign- 
ment of the invention of an employee merely because they were made 
during working hours and through the use of the employer’s facili- 
ties. Dalzell vy. Dueber Watch Case Mfg. Co., 149 U. S. 315, 13 Sup. 
Ct. 886, 37 L. ed. 749 (1893) ; Detroit Testing Laboratory v. Robi- 
son, 221 Mich. 442, 191 N. W. 218 (1922). 

The court here had no alternative but to deny the plaintiff the bene- 
fits of 35 U. S. C. 68 since he had been determined to have made his 
invention while in the employ of the United States. An action for 
patent infringement is a tort action and the sovereign need not permit 
itself to be sued for a tort it has committed. Employees of the Federal 
Government do agree to give up many of their rights when accepting 
employment viz. their rights to engage in politics are denied under the 
Hatch Act. 53 Stat. 1147 (1939), 18 U. S. C. § 61 et seg. (1940). 
However in the present case it would seem better public policy to ex- 
tend the remedy for patent infringement under 35 U. S. C. 68 to gov- 
ernment employees. This would encourage inventions which the 
United States can use by those in the best position to make them, 
namely, its employees. This was the subject of much debate at the 
time of the passage of the act. Cong. Rec., 70th Cong., 1st Sess., Vol. 
69, part 5, p. 5013; S. Doc. 83, 68th Cong., Ist Sess., p. 3; Hearings 
on Exploitation of Inventions by Government Employees, Senate 
Committee on Patents, 65th Cong., 3d Sess. (1919), pp. 12, 16; 
H. Rept. No. 595, 66th Cong., 2d Sess. (1920) at pp. 1-3. An 
employee who so desires can easily evade the restrictions to sue by 
having the patent applied for by a near relative or another party. 
By the outlay of a relatively small amount of public funds the 
United States could benefit itself to a greater extent and gain in- 
ventions which would otherwise never be made since the present 
short-sighted policy offers little incentive for an employee of the 
government to concern himself with such work in his spare time. The 
government would also have less difficulty in securing the services of 
high grade scientists and technicians. Indeed during the recent war, 
scientists were hired under Office of Scientific Research and Develop- 
ment Contracts with express agreements that the patents for their 
inventions would belong to them completely even though the discov- 
eries and inventions were made on government time and with govern- 
ment facilities. J. Pat. Orr. Soc. (1946), vol. 28, No. 11, p. 787; 
Authority Navy Gen. Orders 31, War Dept.-Army Reg. 850-50; 
EXOS: OR&I: Contract Provisions Relating to Inventions, Designs, 
Patents and Patent Infringement, SecNav directive dated 6 June 1942 
(NDP, Pars. 13, 821 to 813, 826). Since such employees were not 
bound to turn over rights to their inventions others who did not seek 
to do the same should not be penalized. The National Patent Planning 
Commission recommends that an employee of the government who 
invents on his own time, without the government’s facilities and in a 
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field unrelated to his employment should have exclusive property in 
his invention and be entitled to all patent rights. National Patent 
Planning Comm., 2d report, 1944, p. 21. On the whole, I would sug- 
gest that the rights to sue for patent infringements be extended to 
federal employees generally and thereafter the United States will 
stand in the same position as other employers with respect to inven- 
tions of employees. 5. ©. 


PATENTS—RIGHT OF LICENSEE TO CHALLENGE VALIDITY.— 


Case No. 1 


Petitioner is owner of a patent covering certain improvements in 
tin baking pans. Respondent was granted a non-exclusive license in 
October, 1937, authorizing manufacture and sale of baking pans in 
accordance with the patent. The license provided for payment of royal- 
ties and reserved to the petitioner the right to establish minimum sales 
prices for the baking pans and provided that all licensees should not 
sell at prices below the minimum sales prices or on terms of sale more 
favorable than those established in the schedule. The license was 
terminable by either party upon notice. In February, 1941, respondent 
elected to terminate the license and brought an action for declaratory 
judgment declaring that the patent was invalid. The District Court 
held that the respondent was estopped to challenge validity of the pat- 
ent and found that respondent was infringing the patent. On appeal, 
the Circuit Court of Appeals for the Seventh Circuit reversed, Chicago 
Metallic Manufacturing Co. v. Edward Katzinger Co., 139 F. (2d) 
291 (C. C. A. 7th, 1943), holding on the authority of Sola Electric 
Co. v. Jefferson Electric Co., 317 U. S. 173, 63 Sup. Ct. 172, 87 L. ed. 
165 (1942), that since the validity of the entire license agreement 
under the Sherman Act depends upon the validity of the patent, no 
estoppel can prevent a test of the patent’s validity. The patent was 
subsequently held invalid by the District Court and the judgment was 
affirmed on appeal to the Circuit Court. On certiorari to the Supreme 
Court, Held, that the public interest in freedom from price-fixing 
agreements requires that the way must be kept open for the challenge 
of patents utilized in price-fixing agreements. Edward Katzinger Co. 
v. Chicago Metallic Manufacturing Co., 15 L. W. 4126, 67 Sup. Ct. 
416 (1947), Justices Frankfurter, Reed, Jackson, and Burton dissent- 
ing, with opinion. 


Case No. 2 


Respondent owns a patent covering a hard solder composed of 
copper and phosphorous (“CP”). Petitioner, who was making and 
selling a similar solder having in addition 0.5% Tin (“CPT”), settled 
an infringement suit on the patent, in 1937, by taking out a non- 
exclusive license providing for payment of royalties on the CPT 
solder. The license was granted on the express condition that pe- 
titioner’s selling prices, terms, or conditions of sale should be no more 
favorable to the customers than those of respondent to a similarly 
situated customer buying in like quantities. The license provided that 
respondent would notify petitioner of all prices, terms, and conditions 
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of sale as fixed by respondent. After operating under the license 
about four years, petitioner commenced making and selling a CP 
solder having in addition about 2.0% silver (“CPS”). Respondent 
demanded payment of royalties on the CPS solder and access to the 
books for a sales accounting. Petitioner refused to pay royalties on 
the CPS solder, refused access to the books, and refused to pay fur- 
ther royalties on the first licensed CPT solder. Respondent brought 
action in the state courts to recover royalties due and unpaid and 
prayed for an accounting to determine the royalties due on both 
solders. A declaratory judgment action commenced by petitioner in 
the Federal District Court to declare the patent invalid was dismissed 
for lack of jurisdiction, the court holding that the rights of the parties, 
including validity of the patent, could be determined in the state court 
action, MacGregor v. Westinghouse Electric & Manufacturing Co., 
45 F. Supp. 236 (W. D. Pa. 1942). This dismissal was affirmed on 
appeal to the Circuit Court of Appeals for the Third Circuit, 130 F. 
(2d) 870 (1942). In the action to recover royalties, the state su- 
preme court held that petitioner was estopped to challenge validity 
and that the doctrine of Sola Electric Co. v. Jefferson Electric Co., 
supra, cannot be extended to cases where there is no attempt to en- 
force a price-fixing clause in a patent license. The patent was re- 
garded valid as between the parties and held infringed by the CPS 
solder, Westinghouse Electric & Manufacturing Co. v. Alpine Mac- 
Gregor, 352 Pa. 443, 43 A. (2d) 332 (1945). A final judgment for 
money was entered after an accounting was had. On certiorari to the 
Supreme Court, Held, that state rules of estoppel must yield to the 
federal law to permit challenge of validity of patents involved in price- 
fixing agreements. Alpine MacGregor v. Westinghouse Electric & 
Manufacturing Co., 15 L. W. 4124, 67 Sup. Ct. 421 (1947). Justices 
Frankfurter, Reed, Jackson, and Burton dissenting, with opinion. 

It is worthy of note that the Court regards the Sherman Act as 
being paramount to the patent grant and requires validity of the patent 
as an essential element to remove the price-fixing license agreement 
from the Act’s declaration of illegality; the question of estoppel 
against the licensee or, more broadly, the question as to who can chal- 
lenge validity of the patent becomes merely ancillary to the anti-trust 
question. The relation between price-fixing licenses under the patent 
monopoly andthe anti-trust laws will be discussed first and the 
estoppel question will be treated later in connection with the dissenting 
opinion. 

The grant secured to the owner of a patent is one of exclusion of 
others from making, using, or vending the patented invention. The 
statutory grant is for “the exclusive right to make, use, and vend. 
...” Rev. Stat. (1874) § 4884, 46 Start. 376 (1930), 35 U. S.C. 
§ 40 (1940). 

The right to fix the prices at which his licensee may sell arises from 
the patent owner’s exclusive right to vend. He may grant licenses 
to make and use, withholding the right to sell. Mitchell v. Hawley, 
16 Wall. 544, 21 L. ed. 322 (U. S. 1873). Because of his exclusive 
right to sell, it is within the province of the patent owner to control 
the prices at which his licensee can sell when permitted. E. Bement 












238 THE GEORGE WASHINGTON LAW REVIEW 





& Sons v. National Harrow Co., 186 U. S. 70, 22 Sup. Ct. 747, 46 
L. ed. 1058 (1902) ; United States v. General Electric Co., 272 U. S. 
476, 47 Sup. Ct. 192, 71 L. ed. 362 (1926). The control over selling 
prices does not, however, extend to the re-sale price of the patented 
invention once the owner has passed title to the purchaser. Adams v. 
Burke, 17 Wall. 453, 21 L. ed. 700 (U. S. 1873); United States v. 
Univis Lens Co., Inc., 316 U. S. 241, 62 Sup. Ct. 1088, 86 L. ed. 1408 
(1942); Dominick, Recent Developments in the Law of Price Re- 
strictions in Patent License Agreements (1943) 11 Geo. Wasu. L. 
Rev. 302. 

The economic necessity for patent price-fixing is sometimes ex- 
plained as based on the need for assuring an adequate financial return 
on the “risk capital” invested in the development of the invention, to 
thereby further encourage and stimulate the efforts of genius. See 
for example the statement by Dr. Bush of the Carnegie Institution, 
T. N. E. C. Hearings (Patents) Record, Part 3, p. 891. Courts have 
justified price-fixing in patent licenses on the ground that a basic 
result of the right to exclude is the right to achieve a profit by selling 
at a price calculated to guarantee adequate returns, and have described 
price-fixing as the essence of the reward to the patentee. Bement & 
Sons v. National Harrow Co., supra; United States v. General Elec- 
tric Co., supra. But that there may be a limit to the financial reward 
to the inventor was indicated as early as 1829 when Mr. Justice Story 
pointed out that the main object of the patent laws was “to promote 
the progress of science and the useful arts” while holding out a rea- 
sonable reward to inventors. Pennock v. Dialogue, 2 Pet. 1, 5, 7 L. ed. 
327 (U. S. 1829). Later, it was said by the Court that the mo- 
nopoly of a patent was never designed for the exclusive profit or 
advantage of inventors, that the benefit to the public at large was 
doubtless the primary object in granting and securing the monopoly. 
Kendall v. Winsor, 21 How. 322, 16 L. ed. 165 (U. S. 1859). 
These cases were cited with approval in Motion Picture Patents Co. 
v. Universal Film Manufacturing Co., 243 U. S. 502, 37 Sup. Ct. 416, 
61 L. ed. 871 (1917). 

After passage of the Sherman Anti-Trust Act, 26 Stat. 209 
(1890), 15 U. S. C. § 1-7 (1940), the question arose as to the effect 
on patent rights of the prohibitions contained in the Act. In the first 
price-fixing patent license case to be considered under the Act 
(1902), the Court looked only at the terms of the patent license agree- 
ment itself and said that “any conditions which are not in their very 
nature illegal with regard to this kind of property . . . will be up- 
held. . . .” Price-fixing provisions in patent licenses were declared 
to be not in themselves illegal but to be appropriate and reasonable 
conditions necessary to the full enjoyment of the patent grant. 
Bement & Sons v. National Harrow Co., supra (licensee was required 
not to sell at a less price or on more favorable terms of payment and 
delivery than were set forth in a schedule made part of the license). 
The application of the test of reasonableness to the license agreement 
is interesting since it was not until 1911 that the so-called “rule of 
reason” was announced in Sherman Act cases. Standard Oil Co. of 
New Jersey v. United States, 221 U.S. 1, 31 Sup. Ct. 502, 55 L. ed. 
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619 (1911). Almost 25 years after the Bement & Sons case the Court 
again approved price-fixing in a patent license contract having similar 
provisions as to prices and conditions of sale. This decision was 
rendered in an anti-trust suit brought against the patent owner. 
United States v. General Electric Co., supra (1926). In the follow- 
ing year the test of reasonableness as regards price-fixing agreements 
was abolished in an anti-trust action involving an alleged combination 
of competitors; price-fixing was held illegal per se. United States v. 
— Potteries Co., 273 U. S. 392, 47 Sup. Ct. 377, 71 L. ed. 700 
(1927). 

In both the Bement & Sons and General Electric cases the validity 
of the patents involved was unchallenged, yet it is doubtful whether 
the licensees would have been permitted to challenge the patents in 
view of the then long-established estoppel rule running against a 
licensee. About three years after the Bement & Sons case the Court 
reaffirmed the estoppel rule in a case where the United States Govern- 
ment was the licensee and attempted to set up invalidity of the patent 
as a defense against an action for royalties. United States v. Harvey 
Steel, 196 U. S. 310, 25 Sup. Ct. 240, 49 L. ed. 492 (1905). 

After the per se violation doctrine was announced in the Trenton 
Potteries case, no patent license case raised the issue of price-fixing 
squarely until the Sola Electric Co. case, in 1942. A hint as to the 
shape of things to come may have been found in United States v. 
Univis Lens Co., supra, but there the decision rested on the recog- 
nized policy forbidding fixing of re-sale prices. In the Sola case, the 
patent owner sought to enjoin departure by his licensee from a price 
schedule in the license agreement, and when the licensee challenged 
the legality of the price agreement because of asserted invalidity of the 
licensed patent the licensor invoked the customary estoppel against 
his licensee to prevent a challenge of validity. The Court held in effect 
that the price-fixing agreement was illegal per se and could be per- 
mitted only if the patent were valid, and that rules of estoppel must 
yield to the public policy which precludes the enforcement of such 
agreements. The licensee was, therefore, not estopped to challenge 
validity of the patent. The Sola decision was broadly interpreted in 
the federal courts and was applied even when there was no attempt 
to enforce the price schedule. Chicago Metallic Manufacturing Co. 
v. Katzinger, 153 F. (2d) 149 (C. C. A. 7th, 1945). A contrary 
result was reached in a state court. Westinghouse Electric & Manu- 
facturing Co. v. MacGregor, 352 Pa. 443, 43 A. (2d) 332 (1945). 
Certiorari was granted to these two cases in view of the conflict in 
decisions and in view of the public importance of the question. The 
Court resolved all doubt as to possible limitations on the Sola decision 
by declaring that the courts “must in the public interest keep the way 
open for the challenge of patents which are utilized for price-fixing 
of interstate goods.” 

The dissenting opinion did not disagree so much with the result as 
with the breadth of the majority opinion. The dissent as to result 
was predicated on the distinction that in the Katzinger and Mac- 
Gregor cases the Court is not being asked to enforce or sanction a 
price-fixing scheme, whereas in the Sola case there was a prayer to 
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enjoin further departures from the price schedule. This distinction 
is tenuous however since it is the contract or agreement which is de- 
clared to be illegal under the Sherman Act. In attacking the breadth 
of the majority opinion, the dissenting opinion pointed out that the 
reasoning of the majority in rejecting the estoppel against a licensee 
in a price-fixing agreement was equally applicable to all licenses and 
was virtually an abandonment of the doctrine of estoppel. The lan- 
guage of the majority does appear to indicate that, where a patent is 
utilized for price-fixing, its validity is open to challenge by anyone. 
Thus the Court by judicial decision is achieving a result which Con- 
gress has as yet failed to recognize as requiring specific legislation. 
Mr. Justice Frankfurter reviewed the history of attempted legislation 
to open patents to challenge of validity in any action involving anti- 
trust laws, and showed that no bill providing for such challenge has 
reached the floor of Congress. But since price-fixing is but one of the 
restraints of trade declared illegal under the Sherman Act, it is pos- 
sible that mere inclusion in licenses of other restrictions such as quan- 
tity of production and territorial allocation of markets will be held 
sufficient to open the way for challenge of patents involved. How- 
ever, in the absence of restraints in the license warranting application 
of the over-riding prohibitions of the Sherman Act, it is believed that 
the doctrine of estoppel against a licensee is sufficiently grounded on 
sound legal principles as to allay the doubt raised by the dissenting 


A licensee has been held estopped to challenge validity whether in 
a suit for royalties, Jsrael Kinsman v. Stephen R. Parkhurst, 18 How. 
289, 15 L. ed. 385 (U. S. 1862), or for violation of a license agree- 
ment, United Engineering & Foundry Co. v. Cold Metal Process Co., 
68 F. (2d) 564 (C. C. A. 3d, 1934), cert. den. 291 U. S. 675, 54 Sup. 
Ct. 530, 78 L. ed. 1064 (1934). The estoppel has been applied even 
against the United States Government as a licensee. The government 
sought to distinguish between estoppel against a user and a seller but 
the Court declined to recognize such a distinction. United States v. 


The rationale of the estoppel of the licensee is usually predicated 
on estoppel by deed but since the patentee in his deed can at best war- 
rant only a presumption of validity it would appear that neither party 
is entitled to rely on the deed as constituting either express or im- 
plied warranty of validity. In the Circuit Court decision in Westing- 
house Electric & Manufacturing Co. v. Formica Insulation Co., 288 
Fed. 330, 333 (C. C. A. 6th, 1923) it was said “. . . there are two 
kinds (of estoppel), by deed and in pais. On a somewhat exhaustive 
search we find no considered opinion holding that the estoppel . . 
arises by deed; nor is there clear reason for such conclusion . 
the common form contains no covenants of warranty . . 
of the monoply is always defeasible by third parties. . . 
Estoppel as Applied to the Assignor of a Patent—The Scott Paper 


. the grant 


.” Cf. Trish, 


But by the very nature of the transaction in license cases there is 
an estoppel in pais raised by the conduct of the licensee. At the time 
license negotiations are being conducted the prospective licensee can 
elect either to contest validity of the patent or to assent in the pre- 
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sumption of validity. This election raises, as between the parties, an 
estoppel by election. That is, “an estoppel predicated on a voluntary 
and intelligent choice of one of several things inconsistent with one 
another, the effect of the estoppel being to prevent the party so choos- 
ing from afterwards reversing his election or disputing the state of 
affairs resulting from his original choice.” Yates v. Hurd, 8 Colo. 
343, 346, 8 Pac. 575 (1885). “A party cannot either im the course 
of litigation or in dealings in pais occupy inconsistent positions.” 
Bigelow on Estopret (6th ed. 1913) p. 732. “The principle of 
estoppel thus applied has its foundation in a wise and salutary policy. 
It is a means of repose. . . . Like the Statute of Limitations, it is a 
conservator, and without it society could not well go on. . . . Where 
a party has availed himself for his benefit of an unconstitutional law, 
he cannot, in a subsequent litigation . . ., aver its unconstitutionality 
as a defense, although such unconstitutionality may have been pro- 
nounced by a competent judicial tribunal in another suit.” Daniels 
v. Tearney, 102 U. S. 415, 420-421, 26 L. ed. 187 (1880) (holding 
valid a bond executed in reliance on an ordinance passed by the Vir- 
ginia convention after the Act of Secession, the bond now urged to be 
invalid because the ordinance was held unconstitutional). In the ab- 
sence of applicability of a compelling public policy pronouncement 
such as the Sherman Act, a party who when notified of patent in- 
fringement elects not to contest validity of the patent but instead 
avails himself of the benefits of being able to share the invention pat- 
ented to his licensor should thereafter in an action brought on the 
license be estopped from disputing the state of affairs resulting from 
his original choice. R. A. W. 


TAXATION — EXEMPTIONS — PRopeRTY HELD By A RELIGIOUS 
Group AND USED For RELIGIOUS PURPOSES— CONSTRUCTION OF 
STATUTE.—Petitioner, Calvary Baptist Church Extension Association, 
a religious corporation, held the bare legal title to property in the 
District of Columbia as trustee for the Calvary Baptist Church, a well- 
known local religious institution. A building erected thereon had 
been used during the fiscal year July 1, 1944-June 30, 1945 in the 
following rent-free ways: six (6) rooms as headquarters for the Dis- 
trict of Columbia Baptist Convention, two (2) rooms as offices for the 
General Secretary of the Baptist World Alliance, and the balance for 
the Sunday School purposes of the Calvary Baptist Church itself. 
The Tax Commissioner attempted to tax the entire building for the 
above mentioned fiscal year; petitioner appealed to the Board of Tax 
Appeals for the District of Columbia; the Board concluded that the 
portions used by the Convention and by World Alliance were not ex- 
empt under Section 80la (n) of the tax law, Act of December 24, 
1942, 56 Stat. 1089, 47 D. C. Code (Supp. 1945), §80la‘(n), and 
accordingly sustained the tax as to such portions. The Extension 
Association petitioned the United States Court of Appeals for the 
District of Columbia to review the Board’s decision. Held, the entire 
use of the building is primarily and regularly for religious objectives ; 
therefore, the entire property is exempt from taxation. Calvary Bap- 
tist Church Extension Association v. District of Columbia, No. 9285, 
U.S.C. A. D.C. (1946). 
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Title 47, Section 80la (n) of the Code of Laws for the District of 
Columbia (Supp. 1945), Act of December 24, 1942, 56 Stat. 1089, 
grants exemption from property taxes in the case of “Buildings be- 
longing to religious corporations or societies primarily and regularly 
used for religious worship, study, training, and missionary activities.” 
Section 80la (q) of the tax law, Jd. at § 80la (q), contains another 
exempting provision construed by the Board of Tax Appeals and held 
inapplicable to the petitioner; however, the Court of Appeals con- 
sidered the decision as turning upon the construction placed upon Sec- 
tion 80la (n) and refused to pass on the interpretation of Section 
80la (q). 

On the basis of evidence presented and the stipulations of the par- 
ties the Board found as matters of fact that Calvary Baptist Church 
Extension Association was organized solely in order to enable Calvary 
Baptist Church to erect the building in question without violating a 
restrictive covenant contained in the deed to the land on which its 
church building proper was erected which limited its indebtedness at 
any one time to $2,000, that Extension Association was controlled by 
the Trustees of the Church, that to all intents and purposes the prop- 
erty was that of the Church, and that during the tax year in question 
the property had been used only by the Church, the Baptist Conven- 
tion, and World Alliance. The Board concluded as a matter of law 
that the portions of the building used by the last two named organiza- 
tions were not primarily and regularly used for religious worship or 
missionary activity, and that therefore such portions were not tax 
exempt under Section 801a (n). 

Accepting the Board’s findings of fact as conclusive the court held 
its narrow interpretation of the exempting provision, “clearly wrong.” 
Section 80la (n) sets up two elements as prerequisites for tax ex- 
emption: (1) that the building belongs to a religious corporation or 
society, and (2) that it is primarily and regularly used for religious 
worship, study, training, and missionary activities. Both parties 
agreed, and the Board found, that both the Church and the Extension 
Association were religious corporations or societies. Taking judicial 
notice of the fact that “the Baptist Convention is an organization of 
Baptist Churches in the District of Columbia and nearby Maryland 
to combine and direct the energies of the Baptist denomination in 
establishing and extending evangelical, missionary and benevolent 
work,” and of the fact that “the Baptist Alliance is an organization of 
the churches to strengthen denominational influence in advancing and 
defending religious convictions and in propagating the principles of 
its faith” the court concluded that both were bona fide religious or- 
ganizations and that their use of the building was for activities with 
religious objectives. 

Turning to the legislative history of the tax law and its particular 
section in question the court declared that the Committee Report, 
H. Rept. 2635, 77th Cong., 2d Sess. (1942), contains unequivocal 
words that the statute was designed to afford exemption to property 
of religious corporations where the nature of the organized work 
carried on therein is “essentially religious,” that by specifically re- 
porting that “houses of study” at Catholic University come within 


RECENT CASES 243 


this section Congress demonstrated an intent to include all religious 
activities, “whether in embryo or in full development,” and that natu- 
rally Congress had no idea of discriminating between different re- 
ligious denominations. 

The policy behind tax exemptions for religiously owned and dedi- 
cated property seems to be the belief in the moral and social uplift of 
religious activity, and a desire to foster, without favoritism, all or- 
ganizations engaged in such activity by freeing them from at least one 
earthly economic burden. The general tenor of this decision is in 
perfect harmony with this rationale of such tax exemptions. 


W. H. D., Jr. 


TRADE REGULATION—SHERMAN ANTI-TRustT AcT—MonopoLy— 
RESTRAINT OF TRADE—CUMULATIVE EFFECT OF BUYING AND SELL- 
ING Practices.—Defendants are corporations and individuals, domi- 
nated by George and John Hartford. A. & P.’s retail stores com- 
prised 7.1% of all stores engaged primarily in retail food sales in 
1943. Substantial vertical and horizontal integration is achieved 
through several large corporate subsidiaries engaged in processing, 
packing and wholesaling food products. One subsidiary, the Atlantic 
Commission Co., hereinafter referred to as Acco, has acted since 1926 
as purchasing agent for A. & P., sales agent for certain producers, 
buying broker for A. & P.’s competitors, and as merchandising jobber 
in the general market. Held, that defendants were guilty of a con- 
spiracy to restrain interstate commerce in food products and to mo- 
nopolize a substantial part of such products in interstate commerce 
in violation of the Sherman Act. United States v. New York Great 
Atlantic & Pacific Tea Co., Inc., 67 F. Supp. 626 (E. D. Ill. 1946). 

Judge Lindley states that the purpose of the Sherman Act is to 
maintain freedom in interstate commerce by preventing restraints 
upon it and by protecting interstate commerce from the coercive in- 
fluence of monopolistic endeavor. While there are other judicial tests 
by which violations of the Sherman Act are measured, the test adopted 
by Judge Lindley is whether the acts of the defendant necessarily had 
the inherent tendency unreasonably to restrain trade or monopolize. 
The only contracts or combinations within the Act are those which by 
reason of intent, or the inherent nature of the contemplated acts, 
prejudice the public interest by unduly restricting competition. Nash 
v. United States, 229 U. S. 373, 33 Sup. Ct. 780, 57 L. ed. 1232 
(1913). A combination which has the inevitable tendency to destroy 
real competition and thereby restrain trade is unlawful. United 
States v. American Linseed Oil Co., 262 U. S. 371, 43 Sup. Ct. 607, 
67 L. ed. 1035 (1923). 

The court emphasized that the chain store system, as compared 
with independents, is not in issue in this case. The basic issue in- 
volves whether or not A. & P.’s buying and selling practices, even 
though they may look toward a legitimate end, have in them an in- 
herent factor of such legal malevolence as to taint A. & P.’s entire 
operation. Nor is size alone an important factor in this case. The 
law does not make the mere size of a corporation, however impressive, 
an offense unless accompanied by unlawful conduct. United States v. 
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International Harvester Co., 274 U. S. 693, 47 Sup. Ct. 748, 71 L. ed. 
1302 (1927). However, although defendant’s percentage of all the 
retail food business is not large, the defendant’s total activities are in- 
deed substantial. A study of the profits of the entire integrated struc- 
ture reveals a noteworthy situation. From 1939 to 1941 (inclusive), 
the net earnings from all sources other than the retail stores com- 
prised 91.1% of the total net earnings, including the retail stores. 

The doctrine is reasserted in the decision that integration, whether 
vertical or horizontal or both, is not per se unlawful. A. & P.’s inte- 
gration becomes material only when the facts disclose illegal use of 
such integration. The court stated that such illegal use exists if the 
nature and activities of that integration are of such character as to 
reflect the inherent vice of unreasonable restraint of commerce or the 
inevitable evil of an attempted monopoly. 

The government alleged such unfair coercive practices of defend- 
ants as the procurement of buying preferences, discounts and allow- 
ances not justified, by quantity purchases, using their size and pur- 
chasing power to threaten withdrawal of purchases, and to threaten 
to engage in manufacture on their own account. Alleged unfair sell- 
ing methods of competition were local “red-ink” campaigns and the 
manipulation of gross profit rates in order to intentionally increase 
the volume of output. Also, with this end in mind, it was alleged 
that defendants used the income from profitable stores to offset the 
losses of unprofitable stores. The government’s contention that the 
offsetting of losses from unprofitable stores by income from profitable 
stores is a restraint of trade practice is not persuasive. Such a prac- 
tice is a normal incident of such chain store management. 

Prior to the passage of the Robinson-Patman Act, 49 Stat. 1526 
(1936), 15 U. S. C. § 13 et seg. (1940), Acco enjoyed considerable 
profit from brokerage collected from suppliers of products for A. & P. 
Subsequent to the court decision holding such payments unlawful 
under the Robinson-Patman Act, Great A. & P. Tea Co. v. F. T. C., 
106 F. (2d) 667 (C. C. A. 3d, 1939), cert. den., 308 U. S. 625, 60 
Sup. Ct. 380, 84 L. ed. 521 (1940), Acco adopted policies featuring 
a cost-saving plan designed to circumvent the act and retain for 
A. & P. the same price differentials. Acco continued its multiple, in- 
consistent functions as agent for A. & P., agent for A. & P.’s pro- 
ducers, and A. & P.’s competitors. Its aim was to increase the profits 
of A. & P. while limiting the profits of its compeitors. The law will 
always condemn the transactions of a party on his own behalf when, 
in respect to the matter concerned, he is the agent of others. Wardell 
v. Union Pacific R. R. Co., 103 U. S. 651, 26 L. ed. 509 (1881). The 
two positions imposed different fiduciary obligations and their union 
raises a conflict between interest and duty. Marsh v. Whitmore, 21 
Wall. 178, 22 L. ed. 482 (1874). The fact that defendant may have 
contrived to violate the Robinson-Patman Act does not preclude 
prosecution under the Sherman Act. The same course of conduct may 
violate two statutes. Burton v. United States, 202 U. S. 344, 26 Sup. 
Ct. 688, 50 L. ed. 1057 (1906). In connection with this, Judge Lind- 
ley’s comments concerning the Sherman Act and subsequent supple- 
mentary legislation, such as the Robinson-Patman Act, merit further 
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consideration. It is his contention that the Sherman Act, alone, prop- 
erly interpreted and administered would have remedied all the ills to 
be cured because, ‘“More comprehensive language than that found in 
the Sherman Acct is difficult to conceive.” This view can be criticized 
because the comprehensive language of the Sherman Act gave rise to 
the need for additional legislation to help define specific trade offefises 
with greater particularity. Although anti-trust law does not lend 
itself readily to codification, wherever possible, legislative objectivity 
should minimize the necessity for judicial subjectivity. Legislation is 
primarily a congressional function. 

Defendants assert that they never intended to violate the law, but 
attempted to and succeeded in furnishing the consuming public with 
goods of good quality at low price and low profit. It is no excuse 
that such interference with free competition resulted in benefits to the 
consumer and has not been utilized to extract from consumers more 
than a “fair” price. United States v. Aluminum Co. of America, 148 
F. (2d) 416 (C. C. A. 2d, 1945). They denied any attempt to realize 
unwarranted preferences. Where stores suffered from loss, it was 
alleged to be due not to any attempt to destroy competition, but to 
such normal reasons as poor management. 

The decision in this case leaves still unsolved one of the great di- 
lemmas in Anti-Trust Law. How does one reconcile the doctrine 
that mere size is no offense with the doctrine that the mere inherent 
nature and tendency to restrain trade constitutes a violation of the 
Sherman Act, when both factors are usually interconnected and gen- 
erally fluctuate simultaneously ? 

The technique of “spelling out” a violation of the Sherman Act is 
effectively demonstrated by Judge Lindley who points out that al- 
though many of the actions of the defendants are not of a wrongful 
character, “When the fabric woven from them is considered as a 
whole and it appears contaminated by a corrupt thread running 
through the complex texture, the whole becomes a tainted product. 

. . The conduct of Acco is the rotten thread and it so permeates 
the entire texture and ties together the other threads as to result in 
an imperfect and illegal product.” The character and effect of a 
conspiracy is not to be judged by dismembering it and viewing its 
separate parts, but only by looking at it as a whole. United States v. 
Patten, 226 U. S. 525, 33 Sup. Ct. 141, 57 L. ed. 333 (1913). Al- 
though each act may be wholly lawful, standing alone, if it is a part 
of the sum of the acts which are relied upon to effectuate the violations 
forbidden by the Sherman Act, it comes within its prohibition. United 
States vy. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 
L. ed. 663 (1911). 

Judge Lindley does not fix the line of demarcation between a legal 
and an illegal fabric. He merely suggests that, if the thread of Acco 
were removed, each or perhaps all of the practices of the defendant 
might be completely in accord with the law. Since A. & P.’s buying 
and selling practices are not specifically condemned as such, but only 
as part of a tainted fabric, polluted by the conduct of Acco, this de- 
cision will have exceedingly limited applicability as judicial precedent. 
It is limited to one specific factual situation. 
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Two cases now pending may afford interesting factual comparisons. 
United States v. Safeway Stores, Inc. (Maryland), Cr. 7196 (District 
Ct. of Kansas), and United States v. Kroger Grocer and Baking Co., 
Cr. 7197 (District Ct. of Kansas). Both involve indictments under 
Sections 1 and 2 of the Sherman Act charging conspiracy to restrain 
and monopolize interstate commerce in food and food products. 





